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P-R-O-C-E-E-D-I-N-G-S1

9:58 a.m.2

CHAIRPERSON MILLER:  Good morning.3

This is April 24th, 2007, Public4

Hearing of the Board of Zoning Adjustment of5

the District of Columbia.  My name is Ruthanne6

Miller, I'm the Chair of the BZA.  And to my7

right is Mr. Curtis Etherly, a mayoral8

appointee and next to him is Mr. Anthony Hood9

from the Zoning Commission.  To my left is Mr.10

Marc Loud, also a mayoral appointee.  And Mr.11

John Mann representing NCPC.  Cliff Moy from12

the Office of Zoning, Lori Monroe from the13

Office of the Attorney General and Ms. Beverly14

Bailey from the Office of Zoning.  And I15

believe to my far right is Mr. Wood who will16

introduce himself later with the Office of17

Planning.  18

Copies of today's agenda are19

available to you and are located to my left in20

the bin near the wall -- near the door.  21

Please be advised that this22
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proceeding is being recorded by a Court1

Reporter and is also webcast live.2

Accordingly, we must ask you to refrain from3

any disruptive noises or actions in the4

hearing room.  5

When presenting information to the6

Board, please turn on and speak into the7

microphone first stating your name and home8

address.  When you are finished speaking,9

please turn your microphone off so that your10

microphone is no longer picking up sound or11

background noise.  12

All persons planning to testify13

either in favor or in opposition are to fill14

out two witness cards.  These cards are15

located to my left on the table near the door16

and on the witness table.  Upon coming forward17

to speak to the Board, please give both cards18

to the reporter sitting to my right.  19

The order of procedure for special20

exceptions and variances is:  (1) statement21

and witnesses of the Applicant; (2) Government22
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reports, including Office of Planning,1

Department of Public Works, DDOT, etcetera;2

(3) report of the Advisory Neighborhood3

Commission; (4) parties or persons in support;4

(5) parties or persons in opposition; (6)5

closing remarks by the Applicant.6

Pursuant to Section 3117.4 and7

3117.5 the following time constraints may be8

maintained.  The Applicant, Appellant, persons9

and parties except an ANC in support,10

including witnesses, 60 minutes collectively.11

Appelles, persons and parties except an ANC in12

opposition including witnesses 60 minutes13

collectively.  Individuals three minutes.  14

These time restraints do not15

include cross examination and/or questions16

from the Board.  Cross examination of17

witnesses is permitted by the Applicant or18

parties.  19

The ANC in which the property is20

located is automatically a party in a special21

exception or variance case.  Nothing prohibits22
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the Board from placing reasonable restrictions1

on cross examination, including time limits2

and limitations on the scope of cross3

examination.4

The record will be closed at the5

conclusion of each case except for any6

materials specifically requested by the Board.7

the Board and the staff will specify at the8

end of the hearing exactly what is expected9

and the date when the person must submit the10

evidence to the Office of Zoning.  11

After the record is closed, no12

other information will be accepted by the13

Board.14

The Sunshine Act requires that the15

public hearing on each case be held in the16

open before the public.  The Board may17

consistent with its rules of procedure and the18

Sunshine Act enter executive session during or19

after the public hearing on a case for20

purposes of reviewing the record or21

deliberating on the case.  22
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The decision of the Board in these1

contested cases must be based exclusively on2

the public record.  To avoid any appearance to3

the contrary, the Board requests that persons4

present not engage the members of the Board in5

conversation. 6

Please turn off all beepers and7

cell phones at this time so as not to disrupt8

this proceeding. 9

The Board will now consider any10

preliminary matters.  Preliminary matters are11

those which relate to whether a case will or12

should be heard today such as requests for13

postponement, continuous or withdrawal or14

whether proper and adequate notice of the15

hearing has been given. 16

If you are not prepared to go17

forward with the case today or if you believe18

that the Board should not proceed, now is the19

time to raise such a matter.  20

Does the staff have any21

preliminary matters?  22
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MS. BAILEY:  Madam Chair and1

Members of the Board, to everyone good2

morning.  3

Staff does not have any4

preliminary matters at this time.  5

CHAIRPERSON MILLER:  Thank you.  6

MS. BAILEY:  Other than swearing7

in the witnesses, Madam Chair.  8

CHAIRPERSON MILLER:  Yes, please.9

Would all individuals wishing to10

testify today please rise to take the oath? 11

MS. BAILEY:  Would you please12

raise your right hand?  Do you solemnly swear13

or affirm that the testimony that you will be14

giving today will be the truth, the whole15

truth and nothing but the truth?  16

Thank you.  17

CHAIRPERSON MILLER:  Good morning.18

Are you Mr. Levine?  How did we know that?19

Okay.  Would you like to come forward please.20

MS. BAILEY:  Is this a good time21

to cal the case, Madam Chair?  22
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CHAIRPERSON MILLER:  Yes, it is.1

Thank you.  2

MS. BAILEY:  Application No. 176053

of Gerald D. Levine, pursuant to 11 DCMR4

3104.1, for a special exception to allow a5

rear addition to a single-family detached6

dwelling under Section 223, not meeting the7

side yard requirements of Section 405.  The8

property is zoned R-1-B and it's located at9

3605 Livingston Street, NW, Square 1994, Lot10

19.  11

CHAIRPERSON MILLER:  Good morning.12

MR. LEVINE:  Good morning.  13

CHAIRPERSON MILLER:  Could you14

introduce yourself for the record please?15

MR. LEVINE:  Yes.  My name is16

Gerry -- Gerald Levine, Gerald D. Levine.  I17

live at 3605 Livingston Street, NW,18

Washington, D.C.  20015.  19

CHAIRPERSON MILLER:  Okay.  Thank20

you.  21

And you're here on a 223?22
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MR. LEVINE:  Yes.  I am.  1

CHAIRPERSON MILLER:  For an2

addition to your kitchen?  Is that correct?3

MR. LEVINE:  Correct.  4

CHAIRPERSON MILLER:  I understand5

you have a statement here.  6

MR. LEVINE:  I do.  I passed our7

copies.  Would you like me to read it or -- 8

CHAIRPERSON MILLER:  Well, I9

haven't had a chance to look at it -- 10

MR. LEVINE:  Okay.  11

CHAIRPERSON MILLER:  -- because it12

was just out here.  But, I think I would leave13

that up to you.  Basically, it's your case to14

put forward.  15

We have read the record and it16

appears that you've made a good case here.17

But if you want to either read your statement18

or highlight how you meet the standards of19

223, that would be fine.  20

MR. LEVINE:  Well, I'll just go21

ahead and read it.  22
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I'm the Applicant for this special1

exception along with my wife Sarepo Kevner.2

My wife and I have lived in our home on3

Livingston Street for exactly 30 years4

actually this month.  5

We raised our three daughters6

there.  The house was built in 1926.  It's7

situated in the R-1-B Zone.  It is not an8

historic district. 9

The kitchen has never been10

modernized.  We would now like to add a small11

four-foot edition to the rear of the kitchen12

in order to extend the eating area along the13

lines of the current exterior west wall out14

into our existing brick patio.  This would15

permit us to have a squared off kitchen16

providing room for an island, extended counter17

space, larger eating area, food storage space,18

new shelving and a long with new appliances19

and lighting.  20

The edition would be wholly in21

keeping with the style and texture of the22
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existing kitchen.  The existing side yard is1

approximately three feet from the west2

property line of a lot.  Section 4058 of the3

zoning regulations permits the extension of a4

non-conforming side yard adjacent to a house5

built before 1958 with a minimum of a five-6

foot setback.  7

We are thus requesting a special8

exception for the two-foot side yard9

shortfall. 10

We believe we satisfy the11

requirements for the granting of special12

exception as to our property.  The requested13

relief for this small edition to the kitchen14

is in harmony with the general purpose and15

intent of the zoning regulations and maps.16

It will also not adversely affect17

the use of any neighboring properties in terms18

of light, air or privacy and would not be19

visible from any street. 20

We have submitted a petition to21

the Board evidencing the concurrence for the22
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special exception from seven of our neighbors.1

Only one property owner will actually be able2

to see the full edition from her porch or3

backyard and she concurs in our request as4

does the owner at the back of our property who5

will be able to see only a small portion of6

the edition through the trees and fence at the7

rear of our property. 8

There will be no loss of light,9

air or privacy for any neighboring property at10

any time of the day as a result of this four-11

foot kitchen extension. 12

In addition, we have also13

submitted evidence of the concurrence of ANC14

34-G as to this request after hearings were15

held on the matter in February.  I actually16

chair that ANC, 34-G, but recused myself from17

any participation with respect to this matter.18

The dates of the ANC approval --19

it was actually held twice on January 23rd and20

February 26th.  At first there was some21

question as to the amount of notice to the22
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first meeting in January and we subsequently1

met again in February.2

We believe we have met the burden3

of proof with respect to this application for4

a special exception.  We hope the Board will5

determine to grant our request.  6

If it is at all possible, we would7

ask that the Board issue a bench decision and8

a summary of order in order to allow us to9

more quickly apply for all necessary building10

permits and begin construction as soon as the11

permits are issued.  12

Thank you very much for the13

opportunity to present this information.  I'd14

be happy to answer any questions you might15

have.16

CHAIRPERSON MILLER:  Thank you.17

I'm just wondering.  You said that18

you had the concurrent of all your neighbors19

including the one who will have full20

visibility of the edition. 21

MR. LEVINE:  Yes.  22



16

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON MILLER:  And I think I1

noted that that address was 3607 Livingston.2

Is that correct?3

MR. LEVINE:  That's right.  4

CHAIRPERSON MILLER:  And I didn't5

see that address on the petition that's6

attached to the -- 7

MR. LEVINE:  It's actually 3609. 8

CHAIRPERSON MILLER:  Oh, that's9

3609?10

MR. LEVINE:  The first one, Janet11

Smith is our neighbor immediately adjacent to12

the west.  The first signature on the13

petition.14

The visibility would only be from15

her side porch which abuts on our side yard.16

CHAIRPERSON MILLER:  Does the17

neighbor on the other side approve?18

MR. LEVINE:  Yes.  The neighbor on19

the other side is Gary Applegarth, 360120

Livingston.  And he's on assignment with the21

Foreign Service in Nigeria, but it was signed22
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by his property manager, Tamar Lasky, and also1

there's an e-mail from him concurring which I2

believe is attached.  3

He would have -- his house is4

actually to the side of a driveway so he would5

have no visibility.  The only two houses that6

it could be visible are the 3609 and then7

Tamar Lasky's house as 5510 Nevada which is in8

the rear of our addition can sort of see it9

through the trees but it's not easy. 10

CHAIRPERSON MILLER:  Okay.  I11

mean, it doesn't -- it doesn't appear to be a12

problem.  I just want to make sure the record13

is accurate. 14

I was looking at Exhibit Number 415

which is a statement of explanation and16

reasons supporting an application for the17

special exception and on page 3 it references18

3607, I think, and I'm wondering if that's a19

typo under the no adverse effects.  20

Do you have that with you?21

MR. LEVINE:  I do.  22
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CHAIRPERSON MILLER:  Just because1

I think we ought to get the record straight.2

That's where it says the owner of that house,3

3607 Livingston Street, NW, is the only4

homeowner in the vicinity who would have full5

visibility.  6

MR. LEVINE:  That is a typo on my7

part.  I'm sorry.  8

CHAIRPERSON MILLER:  A typo.  9

MR. LEVINE:  It's 3609.  10

CHAIRPERSON MILLER:  Okay.  There11

you go.  Okay.  12

Are there any questions from the13

Board members?14

VICE CHAIRPERSON ETHERLY:  Yes,15

Madam Chair.  Very, very briefly.  16

CHAIRPERSON MILLER:  Okay.  Go17

right ahead.  18

VICE CHAIRPERSON ETHERLY:  Because19

I agree with you wholeheartedly that the20

record is very much full and complete on this21

case. 22
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Mr. Levine, first of all, good1

morning to you.  2

MR. LEVINE:  Good morning.  3

VICE CHAIRPERSON ETHERLY:  Just4

with respect to, if you could, speak briefly5

to what the intentions are with respect to6

kind of the exterior treatment of the7

addition?  Are you looking to essentially8

replicate the basic look and feel of what you9

currently have at the rear?10

MR. LEVINE:  Exactly.  11

VICE CHAIRPERSON ETHERLY:  In12

terms of siding?  13

MR. LEVINE:  It will be exactly14

the same siding.  15

VICE CHAIRPERSON ETHERLY:  Okay.16

Excellent.  17

MR. LEVINE:  We're actually just18

pushing out the existing kitchen window and19

there will be a floor to ceiling window door20

and then the rest of the siding will be the21

same siding as we have now.  22
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VICE CHAIRPERSON ETHERLY:  Okay.1

Excellent.  2

Thank you, Madam Chair.  That3

concludes my questions.  4

CHAIRPERSON MILLER:  Thank you.5

Any other questions?  6

Okay.  Then we can go to the7

Office of Planning.  8

Let me just ask Mr. Levine.  Do9

you have a copy of the Office of Planning10

Report?11

MR. LEVINE:  I do.  Thank you.  12

CHAIRPERSON MILLER:  Okay.  Sure.13

MR. WOODS:  Good morning, Madam14

Chair and Members of the Board.  I'm Douglas15

Woods with the Office of Planning.16

With respect to the matter before17

us, I'm going to stand on the record and would18

be happy to answer any questions you may have.19

Thanks.  20

CHAIRPERSON MILLER:  I don't have21

any questions.  Does anybody have any22
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questions?1

I think it's an excellent report.2

You've hit all the criteria under 223.  So, do3

you have any questions for Office of Planning,4

Mr. Levine?5

MR. LEVINE:  No.  Thank you very6

much, Mr. Woods, for your report.  7

CHAIRPERSON MILLER:  Okay.  At8

this time then you can make any closing9

remarks you'd like.  10

MR. LEVINE:  Well, my only closing11

remarks is that I practiced real estate law12

for 30 years so I'm familiar with zoning13

matters.  14

I appreciate the work of the15

Office of Zoning.  They were extremely16

cooperative throughout this process.  What, of17

course, has been difficult for us is that we18

applied for the permit last November thinking19

that -- not knowing that we had a problem20

which after practicing real estate law for 3021

years, perhaps I should have know, especially22
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since I chair the ANC and have heard many of1

these requests coming before us.  But when it2

comes to your own property, I guess you tend3

to not look to carefully at the rules.  4

So, when we got down to the5

homeowner's center we found out that we did6

have this two-foot discrepancy -- divergence,7

and I know and appreciate that this Commission8

has a schedule full of hearings.  But9

obviously we needed to wait from November10

until April to get our hearing date and go11

through all of the requirements of posting and12

so forth which we did.  13

But now we're in a situation where14

we have three daughters.  And our oldest15

daughter is getting married in November and16

we'll have a good house full of people and17

we're anxious to get the construction started18

and finished.  It's a three to five month19

construction period.  So, a little sort of up20

against it.  Want to try to get an expedite21

order if we could and then get the building22
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permits issued.1

So, anything this Board could do2

to expedite it would be very much appreciated.3

CHAIRPERSON MILLER:   Thank you. 4

Well, this is a really tough case,5

but I think we might be able to deliberate it6

today.  7

So, I would actually move to grant8

the application at this point, unless there9

are any other questions?  Okay.  10

Gerald Levine, pursuant to 11 DCMR11

3104.1 for a special exception to allow an12

addition to an existing non-conforming single-13

family dwelling in an R-1 District pursuant to14

11 DCMR 223, not meeting the side yard15

requirements under Section 405.16

I think that Mr. Levine did -- 17

VICE CHAIRPERSON ETHERLY:  Second18

it, Madam  Chair.  19

CHAIRPERSON MILLER:  Thank you.  20

CHAIRPERSON MILLER:  -- an21

excellent job of setting forth the full22
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application and actually you posted it quite1

early and you certainly met the rules that2

way.3

In looking at the Office of4

Planning's Report as they indicate, the5

specific criteria it appears that you6

certainly meet all of them.  Your house is a7

single-family dwelling that falls within the8

definition of eligible for relief under 2239

for not meeting certain requirements.  And in10

this case it's a side yard requirement11

pursuant to 405.8.  12

The record shows that there are no13

adverse impacts that have been identified on14

neighboring properties.  The ANC has supported15

you.  Your neighbors have supported the16

addition.  There's no evidence that there's17

going to be any adverse impact on abutting or18

adjacent properties.  It won't affect their19

light or air, compromise any privacy and20

enjoyment of their properties, not viewed from21

the street.  It's viewed from the alley.  It's22
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in character and you provided all the material1

that we need to make this judgment. 2

So, on those grounds, I would -- I3

support this motion and if anybody else has4

any comments, otherwise, we can take a vote.5

All those in favor, say aye.  6

(AYES)7

CHAIRPERSON MILLER:  All those8

opposed?  All those abstaining?9

Ms. Bailey, would you like to call10

the vote?  11

MS. BAILEY:  The vote is recorded12

as five, zero, zero to grant the application.13

Mrs. Miller made the motion, Mr.14

Etherly seconded, Mr. Mann, Mr. Loud and Mr.15

Hood support the motion.  16

And are we doing a summary order,17

Madam Chair?18

CHAIRPERSON MILLER:  I believe19

that this Board would support doing a summary20

order waiving our rules and regulations for21

full findings of fact and conclusions of law.22
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And, yes.  Any objections?  1

So, that will come out imminently.2

MR. LEVINE:  Great.  Thank you so3

much.  Very much appreciated.  4

CHAIRPERSON MILLER:  You're5

welcome.  Good luck with everything.  6

Ms. Bailey, would you like to call7

the next case?  8

MS. BAILEY:  Mr. Agbim, were you9

sworn in?  Were you sworn in, sir?  10

Okay.  Would you please stand to11

take the oath?12

Do you solemnly swear or affirm13

that the testimony that you will be giving14

today will be the truth, the whole truth and15

nothing but the truth?  16

Thank you.  17

Would you please come forward?  18

The next application if number19

17596 of Taiwo Demuren, pursuant to 11 DCMR,20

3104.1, for a special exception to construct21

a four unit apartment building under section22
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353, in the R-5-A District at premises 51311

Astor Place, SE, Square 5309, Lot 9.2

CHAIRPERSON MILLER:  Would you3

identify yourself for the record please?  4

MR. AGBIM:  My name is Ike Agbim,5

1300 Mercantile Lane, Largo, Maryland  20774.6

CHAIRPERSON MILLER:  Looks like7

you're the only person here at this point8

except Office of Planning on this case.  9

MR. AGBIM:  Right.  10

CHAIRPERSON MILLER:  Do you have11

any information with respect to the ANC?12

MR. AGBIM:  Well, I did talk to13

them yesterday and the ANC Commission, Ms.14

Robinson, expressed that she might send15

somebody to obtain on our behalf today.  16

CHAIRPERSON MILLER:  But you17

haven't heard today whether she might be on18

her way or anything like that?19

MR. AGBIM:  No.  No.  20

CHAIRPERSON MILLER:  Because I'm21

just wondering whether we might wait a few22
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minutes, if she is on her way.  1

Does the staff have any2

indication?  I see Mr. Moy is not in here at3

this point.  4

MS. BAILEY:  At this moment I'm5

not aware, Madam Chair.  I can check with Mr.6

Moy to see if he has any updated information.7

CHAIRPERSON MILLER:  Okay.  I have8

a note that someone is going to be coming from9

the ANC.  But I don't know what time, whether10

they're on their way or anything.  11

MR. AGBIM:  Right.  12

CHAIRPERSON MILLER:  So, I'm13

wondering if maybe we should take a little14

break -- 15

MR. AGBIM:  Right.  16

CHAIRPERSON MILLER:  A 15-minute17

break or something.  But do you have anything18

you need to tell us before we take that break?19

MR. AGBIM:  Actually, no.  20

CHAIRPERSON MILLER:  Okay.  21

MR. AGBIM:  The ANC presence will22
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affect all four cases, so if we need to take1

a break, I think that would be in order.  2

CHAIRPERSON MILLER:  So, would you3

concur with that?  4

MR. AGBIM:  Yes.  5

CHAIRPERSON MILLER:  Okay.  Why6

don't we -- Mr. Etherly, what do you think?7

VICE CHAIRPERSON ETHERLY:  Thank8

you, Madam Chair.  Perhaps, just as a9

suggestion so we make use of some of our time10

that we do have, if I may, Madam Chair, part11

of the importance for having the ANC here and12

I'm somewhat in agreement with the desire to13

hopefully have them here is we are somewhat14

under the understanding that there could15

conceivably be a request for postponement from16

the ANC.17

What I wanted to perhaps take the18

opportunity to do, Madam Chair, is ask Mr.19

Agbim if -- and I'm somewhat hesitant to do20

it, because I don't like to put the Applicant21

in the position of characterizing their22
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understanding of the ANC's current posture in1

terms of their process.  But perhaps just in2

terms of filling out our understanding of3

where you are in your various applications4

with the ANC.  5

Have you presented it to the ANC?6

MR. AGBIM:  Yes.  7

VICE CHAIRPERSON ETHERLY:  With8

regard to the application?9

MR. AGBIM:  They invited me to10

presentation which I attended.  However, that11

meeting dragged on and on.  At around 9:45,12

they could not continue to meet anymore13

because of how late it was in the day.  14

So, I did hand over to members in15

attendance copies of the project drawings and16

application. 17

VICE CHAIRPERSON ETHERLY:  Okay. 18

MR. AGBIM:  And I was advised that19

I was going to be called back at a subsequent20

meeting and up until today I have not been.21

VICE CHAIRPERSON ETHERLY:  Okay.22
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So, at this point you've made a presentation1

and that's with respect to -- you've made a2

presentation to the ANC?3

MR. AGBIM:  No.  It wasn't a -- 4

CHAIRPERSON MILLER:  You have not.5

MR. AGBIM:  -- full presentation.6

I just handed out copies of the drawings that7

I had to the people who were in attendance. 8

VICE CHAIRPERSON ETHERLY:  Okay. 9

MR. AGBIM:  So if I go to present10

it.11

VICE CHAIRPERSON ETHERLY:  Okay. 12

MR. AGBIM:  Right.  13

VICE CHAIRPERSON ETHERLY:  So, at14

this point there hasn't been a full -- there15

has not been a full presentation to the ANC16

and as far as you are aware, has the ANC taken17

any action on this application?18

MR. AGBIM:  Not to my knowledge. 19

VICE CHAIRPERSON ETHERLY:  Okay.20

Excellent.  That's useful just in terms of21

clarifying where we are.  22
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MR. AGBIM:  Right.  1

VICE CHAIRPERSON ETHERLY:  I think2

that's fine for now right now, Madam Chair.3

I won't venture too much further down that4

line. 5

Thank you, sir.  6

CHAIRPERSON MILLER:  Okay.  So, I7

think what we'll do is take a short break and8

assess when they're coming.  See if we can9

figure that out.  10

Do you -- you can either wait11

around here or if you have a cell phone you12

want to give us so we could call you?  13

MR. AGBIM:  Yes.  I could -- 14

CHAIRPERSON MILLER:  I mean, you15

would need to stay in the area.  16

MR. AGBIM:  Yes.  I can wait17

around. 18

CHAIRPERSON MILLER:  Okay.  If you19

can wait around, that's fine.  That's fine.20

Okay.  21

Hopefully, this won't take very22
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long. 1

MR. AGBIM:  Right. 2

CHAIRPERSON MILLER:  I just don't3

know.  4

MR. AGBIM:  Right.  Right.  5

CHAIRPERSON MILLER:  But I think6

it does make sense to have them here.  If7

they're on their way, we might as well wait.8

It's four case.  9

MR. AGBIM:  Right.  10

CHAIRPERSON MILLER:  Okay.  Then11

this hearing is adjourned and we'll be back12

shortly. 13

Thank you.  14

(Whereupon, off the record from15

10:21 a.m. to 10:46 a.m.)  16

CHAIRPERSON MILLER:  Okay.  We are17

back on the record, Mr. Agbim.  18

We have word that the ANC will be19

sending a rep at 1:00, that there are some20

personal circumstances that they can't be here21

until then.  And I know two of your cases are22
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also scheduled for 1:00.  1

MR. AGBIM:  Right.  2

CHAIRPERSON MILLER:  We just3

wanted to just give you an idea of what the4

Board is contemplating so you can think about5

it in the recess as well until then.  6

We understand and I don't want to7

say too much without the ANC being here, but8

certainly that there was a notice issue with9

respect to the first three cases in that you10

added variance relief.  11

MR. AGBIM:  Right.  12

CHAIRPERSON MILLER:  And that13

hasn't been advertised.  And there are some14

other issues that I believe we're going to be15

hearing about.  And we'll wait until we hear16

them. 17

MR. AGBIM:  Okay. 18

CHAIRPERSON MILLER:  But how much19

notice they got or how they want to20

participate in a case.  So, we're21

contemplating and we'll address this at 1:0022
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with you and the ANC.  A postponement in this1

case at least with respect to the three cases2

which require variance relief.  3

MR. AGBIM:  Right.  4

CHAIRPERSON MILLER:  And then we5

would like you to think about whether -- your6

view on whether the fourth case should also be7

postponed even though that one does not8

involve a variance relief or, you know, a9

problem with advertising.  10

So, let's have any questions.  I11

think most of it we would like to have12

discussed in the presence of the ANC.  13

MR. AGBIM:  Right.  By advertising14

you mean posting?15

CHAIRPERSON MILLER:  Yes.  And16

also the notices that go out to individuals17

within 200 feet.  18

MR. AGBIM:  Right.  Right.  19

CHAIRPERSON MILLER:  The general20

advertising only identifies it for special21

exception relief.  22
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MR. AGBIM:  Right.  Okay.  1

CHAIRPERSON MILLER:  So, y u can2

think about that.  The fourth one does not3

involve variance relief so that's a little4

different category.  5

MR. AGBIM:  Right.  6

CHAIRPERSON MILLER:  However,7

they're all similar issues.  8

MR. AGBIM:  Yes.  I agree with if9

the Board feels it necessary to postpone.  You10

know, to, you know, give us an opportunity to11

re-advertise or re-post.  I don't have any12

problem with that.  I think that will be an13

opportunity for everybody to be able to be14

duly advised of the revised application.15

CHAIRPERSON MILLER:  Now, the16

fourth one does not have that same issue. 17

MR. AGBIM:  Right.  18

CHAIRPERSON MILLER:  But I would19

say and we do say this to all applicants that20

it's usually beneficial to all concerned for21

the applicant to have an opportunity to work22
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with the ANC.  1

MR. AGBIM:  Right.  Right.  I2

agree.3

CHAIRPERSON MILLER:  So, okay. 4

Mr. Moore, hi.  We were just5

saying that we had word from the -- a6

representative of the ANC won't be able to get7

here until 1:00 because of personal8

circumstances so we're going to convene at9

1:00 and start with all four of these cases.10

And I indicated to the Applicant that the11

Board is certainly contemplating whether or12

not there should be a postponement at least13

with respect to the three cases for which14

variance relief has been identified as being15

necessary as there was an advertising for that16

relief.  But also I asked the Applicant to17

consider whether or not he wants to go forward18

on the fourth case which does not have that19

problem.  But given that we have an indication20

and we'll hear more at 1:00 from the ANC that21

they may not have had an opportunity to study22



38

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

the project or, you know, work with the1

Applicant on that.  2

MR. MOORE:  Obviously, I support3

that.  I'm John Moore of the Office of4

Planning, first of all.  And good morning to5

you and the Board Members.  6

Well, you could proceed with the7

one application.  There's not a need for a8

variance.  9

I think the issue is going to be10

in terms of the history of communication11

between the Applicant and the ANC.  The12

Applicant was invited to the ANC two weeks ago13

and I think had some family problems and14

couldn't make the hearing.  So, that would15

have been the opportunity by which the ANC16

would have heard about the new information17

relative to the variance request.  So, they've18

not heard that yet.  19

So, it would be appropriate to20

delay the other three where in the first one,21

the ANC, I think they're general tenure is22
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going to be that they don't support what they1

consider to be apartment dwellings -- in the2

more apartment dwellings because they think3

that the community is already saturated with4

that use.  And they see this as being the5

same.  The Applicant of course is saying these6

are condominiums and are completely different.7

So, that's going to always be an8

issue.  As a matter of fact, the Office of9

Planning met with the ANC, the full commission10

to talk about their role in zoning and how11

this kind of thing is affected in a R580 zone.12

And I think they have a better understanding13

of it now but they still are somewhat14

perturbed as the Applicant probably would15

attest to about they see this as being another16

apartment building as opposed to being a17

single-family house or semi-attached house. 18

I talked to the Chair and I want19

to say on the record that the Chair is a very20

good hardworking person.  She's up in age.21

She's very sick the last two weeks.  I think22
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that's why there's no real presence here now1

because normally as you remember the last2

case, she sat there for a whole morning3

waiting for the case to come up and I think4

that -- Ms. Robinson is her name.  5

Because she has been incapacitated6

the last two or three weeks is the reason that7

the ANC isn't here and right now.  8

I've talked to her as recent as9

Friday.  She understands clearly that the10

Applicant can build what he want to build as11

long as this Board sanctions it.  They still12

have the issue of what it is going to look13

like in terms of being an apartment versus a14

house.  And they also are going to send a15

letter to the Office of Planning asking for16

some guidance in terms of how can we get17

control, what's happening in R-5-A zone.  18

That's as best I can put their19

position at this point short of the ANC20

commissioner coming.  21

CHAIRPERSON MILLER:  I think22
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they're going to be here at 1:00.  Someone is1

going to be here.  2

MR. MOORE:  Okay.  3

CHAIRPERSON MILLER:  And explain4

it.  I was just saying that I think at that5

point at 1:00 we're going to start with the6

question of postponement.  Whether there7

should be a postponement with respect to8

certainly the three cases in which a variance9

relief was identified, but it wasn't10

advertised. 11

MR. MOORE:  It would be my12

position that since there is no presentation13

made at the meeting two weeks ago, that the14

ANC is not keenly aware of the issue regarding15

the use of a side yard for access to the16

apartment.  17

CHAIRPERSON MILLER:  And then the18

next question is going to be, well, with19

respect to the last one in which there's no20

variance relief identified.  21

MR. MOORE:  I don't believe that22
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they're going to have a problem with it.1

They're not going to like it, but I don't2

think they have a problem with that.  Just the3

one that don't need a variance. 4

CHAIRPERSON MILLER:  Yes.  You can5

either think about this or tell us now if you6

have an opinion on whether that one should be7

postponed as well.  8

If we postpone the first three9

that require a variance relief, whether the10

fourth one that doesn't needs to be postponed?11

MR. MOORE:  It would appear to me12

that after going through the process.  I13

wouldn't dare try to speak for this Board that14

the Applicant has gone to make the test and15

obviously cannot offer a statement that's in16

opposition to the OP Report which also support17

that application.  18

It seemed to me to be a hell of a19

waste of time not to deal with that20

application since we got the time to do so as21

opposed to holding it to be a part of those22
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that are questionable.  1

CHAIRPERSON MILLER:  Okay.  Thank2

you.  Okay. 3

Board Members, any other questions4

until 1:00?  5

Okay.  All right.  In which case,6

we'll adjourn and reconvene at 1:00.  7

This hearing is adjourned.  8

MR. AGBIM:  Thank you.  9

(Whereupon the hearing was10

recessed at 10:54 a.m., to reconvene at 1:1711

p.m., this same day.)12

13

14

15

16

17

18

19

20

21

22
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A F T E R N O O N  S E S S I O N1

1:17 p.m. 2

CHAIRPERSON MILLER:  Good3

afternoon.  This is the April 24th, 2007,4

afternoon public hearing of the Board of5

Zoning Adjustment for the District of6

Columbia.  My name is Ruthanne Miller.  I am7

the Chair of the BZA.  8

To my right is Mr. Curtis Etherly,9

Mayoral Appointee and the Vice Chair of the10

BZA.  And next to him is Mr. Hood representing11

the Zoning Commission and Mr. Moore12

representing the Office of Planning to the far13

right. 14

To my left is Mr. Loud.  He's a15

Mayoral Appointee for the BZA.  Next to him is16

Mr. John Mann representing NCPC on the BZA.17

And Ms. Lori Monroe from the Office of the18

Attorney General and Ms. Beverly Bailey from19

the Office of Zoning. 20

Copies of today's hearing agenda21

are available to you and are located to my22
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left in the wall bin near the door.  1

Please be advised that this2

proceeding is being recorded by a Court3

Reporter and is also webcast live.4

Accordingly, we must ask you to refrain from5

any disruptive noises or actions in the6

hearing room.  7

When presenting information to the8

Board, please turn on and speak into the9

microphone first stating your name and home10

address.  When you are finished speaking,11

please turn your microphone off so that your12

microphone is no longer picking up sound or13

background noise.  14

All persons planning to testify15

either in favor or in opposition are to fill16

out two witness cards.  These cards are17

located to my left on the table near the door18

and on the witness table.  Upon coming forward19

to speak to the Board, please give both cards20

to the reporter sitting to my right.  21

The order of procedure for special22
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exceptions and variances is:  (1) statement1

and witnesses of the Applicant; (2) Government2

reports, including Office of Planning,3

Department of Public Works, DDOT, etcetera;4

(3) report of the Advisory Neighborhood5

Commission; (4) parties or persons in support;6

(5) parties or persons in opposition; (6)7

closing remarks by the Applicant.8

Pursuant to Section 3117.4 and9

3117.5 the following time constraints may be10

maintained.  The Applicant, Appellant, persons11

and parties except an ANC in support,12

including witnesses, 60 minutes collectively.13

Appelles, persons and parties except an ANC in14

opposition including witnesses 60 minutes15

collectively.  Individuals three minutes.  16

These time restraints do not17

include cross examination and/or questions18

from the Board.  Cross examination of19

witnesses is permitted by the Applicant or20

parties.  21

The ANC in which the property is22
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located is automatically a party in a special1

exception or variance case.  Nothing prohibits2

the Board from placing reasonable restrictions3

on cross examination, including time limits4

and limitations on the scope of cross5

examination.6

The record will be closed at the7

conclusion of each case except for any8

materials specifically requested by the Board.9

The Board and the staff will specify at the10

end of the hearing exactly what is expected11

and the date when the person must submit the12

evidence to the Office of Zoning.  13

After the record is closed, no14

other information will be accepted by the15

Board.16

The Sunshine Act requires that the17

public hearing on each case be held in the18

open before the public.  The Board may19

consistent with its rules of procedure and the20

Sunshine Act enter executive session during or21

after the public hearing on a case for22
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purposes of reviewing the record or1

deliberating on the case.  2

The decision of the Board in these3

contested cases must be based exclusively on4

the public record.  To avoid any appearance to5

the contrary, the Board requests that persons6

present not engage the members of the Board in7

conversation. 8

Please turn off all beepers and9

cell phones at this time so as not to disrupt10

this proceeding. 11

The Board will make every effort12

to conclude the public hearing as near as13

possible for 6:00 p.m.  If the afternoon cases14

are not completed at 6:00, the Board will15

assess whether it can completing the pending16

case or cases remaining on the agenda.  17

At this time, the Board will18

consider any preliminary matters.  Preliminary19

matters are those that relate to whether a20

case will or should be heard today such as21

request for postponement, continue or22
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withdrawal or whether proper and adequate1

notice of the hearing has been given. 2

If you are not prepared to go3

forward with a case today, or if you believe4

that the Board should not proceed, now is the5

time to raise such a matter.  6

Does the staff have any7

preliminary matters?  8

MS. BAILEY:  Madam Chair, Members9

of the Board, to everyone, good afternoon. 10

Other than swearing in the11

witness, Madam Chair, the staff does not have12

preliminary matters at this time.  13

CHAIRPERSON MILLER:  Okay.  What I14

would suggest is that you proceed to swear in15

the witnesses for anyone who will be16

testifying today. 17

Would all individuals wishing to18

testify today please rise to take the oath.19

MS. BAILEY:  Would you please20

raise your right hand?21

Do you solemnly swear or affirm22
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that the testimony that you will be giving1

this afternoon will be the truth, the whole2

truth and nothing but the truth?3

Thank you.  4

CHAIRPERSON MILLER:  Ms. Bailey, I5

understand that we continued from this6

morning's session two cases, 17596 and 17598.7

And I wonder if you could call those two cases8

plus 17597 and 17599 together.  I believe it's9

all the same parties.  10

MS. BAILEY:  Absolutely.  11

CHAIRPERSON MILLER:  Thank you. 12

MS. BAILEY:  I'd be pleased to do13

that at this time.  14

Application No. 17596 of Taiwo15

Demuren, pursuant to 11 DCMR 3104.1 for a16

special exception to construct a four unit17

apartment building under section 353, in the18

R-5-A District at premises 5131 Astor Place,19

SE, Square 5309, Lot 9.  20

Application No. 17598 of Taiwo21

Demuren, pursuant to 11 DCMR 3104.1 for a22
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special exception to construct a four unit1

apartment building under section 353, in the2

R-5-A District at premises 5139 Astor Place,3

SE, Square 5309, Lot 13.4

Application No. 17597 of Taiwo5

Demuren, pursuant to 11 DCMR 3104.1, for a6

special exception to construct a four-unit7

apartment building under section 353, in the8

R-5-A District at premises 5323 D Street, SE,9

Square 5300, Lot 6.10

Application No. 17599 of Taiwo11

Demuren, pursuant to 11 DCMR 3104.1, for a12

special exception to construct a four unit13

apartment building under section 353, in the14

R-5-A District at premises 5300 E Street, SE,15

Square 5299, Lot 16.  16

CHAIRPERSON MILLER:  Thank you.17

Would the parties in that case18

please come forward to the table?  19

Good afternoon.  20

MR. INOUE:  Good afternoon.  21

CHAIRPERSON MILLER:  Would you22
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introduce yourselves for the record please? 1

MR. INOUE:  David Inoue.  I'm the2

Advisory Neighborhood Commissioner for 7E06.3

CHAIRPERSON MILLER:  I'm sorry,4

what's your last name?5

MR. INOUE:  I-N-O-U-E.  6

CHAIRPERSON MILLER:  Thank you.7

You're representing the ANC?8

MR. INOUE:  Yes.  9

CHAIRPERSON MILLER:  And do you10

represent the single-member district or are11

you representing the Commission?12

MR. INOUE:  I am representing the13

Commission today. 14

CHAIRPERSON MILLER:  Okay.  15

MR. AGBIM:  Yes.  My name is Ike16

Agbim, 9611 Cedar Hollow Lane, Largo,17

Maryland.  I'm the Applicant.  18

CHAIRPERSON MILLER:  Thank you. 19

I just want to say to Mr. Inoue --20

is that it?  21

MR. INOUE:  Yes.  22
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CHAIRPERSON MILLER:  You weren't1

here in the morning and we just preliminarily2

discussed the possibility of a postponement3

for at least cases 17596, 7 and 8 because it4

was identified in those cases that a variance5

relief was required.  And the Applicant didn't6

advertise for a variance relief.  7

And then there was an open8

question with respect to whether the fourth9

one which was properly advertised should or10

should not have postponement.  So, that's11

where we're at and if you want to address this12

issue right now, that would be good.  13

MR. INOUE:  Yes.  Actually we14

would like to request a postponement as well15

for the reason that he has not been able to16

meet with the Commission either.  They were17

scheduled to meet with us in our last meeting18

-- I guess it would this meeting in April19

where we would have heard his proposal and due20

to unfortunate circumstances he wasn't able to21

attend.  22
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So, if we could postpone to have1

the opportunity for him to present to the2

Commission as a whole we would appreciate that3

as well.  4

CHAIRPERSON MILLER:  Okay.  Could5

you hold off one second?  I was just reminded.6

We have one preliminary issue that we want to7

have addressed before we proceed and I'm going8

to turn to my colleague, Mr. Loud, to let him9

go forward with this right now.  10

BOARD MEMBER LOUD:  Thank you,11

Madam Chair.  Good afternoon, all.  My name is12

Mark Loud, recent Mayoral Appointee to the13

Board of Zoning Adjustment.14

I'm also the Executive Director of15

the nonprofit Gateway Georgia Avenue16

Revitalization Corporation here in the17

District of Columbia, which also extends into18

the southern part of Montgomery County. 19

The Gateway Georgia Avenue20

Revitalization Corporation is a 501(c)(3)21

which serves the far northern end of Georgia22
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Avenue beginning at Walter Reed.  1

We receive approximately 702

percent of our funding from DHCD, which from3

reviewing the file has placed a letter of4

support on file regarding, I believe, three of5

the four projects that we're going to hear6

this afternoon. 7

And so I just wanted to disclose8

on the record that our organization has that9

relationship with DHCD.  That being said, I10

believe I can serve impartially in the matter.11

As I said, I have reviewed the file.  There12

are no direct or even indirect pecuniary13

interest that we as an organization have in14

this matter.  The funding that we receive15

comes from a completely separate16

administrative arm of DHCD than that which17

deals with housing issues as referenced here.18

But nonetheless, I did want to19

make sure that those matters were placed on20

the record and that all of the parties were21

aware of that background as we proceed22
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further.1

Thank you, Madam Chair.  2

CHAIRPERSON MILLER:  Thank you.3

And do any of the parties have any4

concern with respect to Mr. Loud staying on5

this case?6

VICE CHAIRPERSON ETHERLY:  No.  I7

have no concerns.  8

CHAIRPERSON MILLER:  Okay.  Thank9

you.10

Do any Board Members have any11

questions or concerns?  12

Okay.  I don't have any concerns13

about that. 14

Okay.  Back to postponement.  I am15

wondering.  Mr. Inoue, are you requesting16

postponement with respect 17499 as well which17

is does not require a variance relief?  18

MR. INOUE:  Yes.  We have not had19

an opportunity to review any of these as a20

Commission.21

CHAIRPERSON MILLER:  Okay.  Then22
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when would that opportunity be?1

MR. INOUE:  We meet on the second2

Tuesday of every month so the second Tuesday3

of May will be our next meeting.  4

CHAIRPERSON MILLER:  Okay.  5

BOARD MEMBER HOOD:  Madam Chair,6

can I just as follow-up?  7

CHAIRPERSON MILLER:  Yes.  8

BOARD MEMBER HOOD:  Is this going9

to be on the agenda?10

MR. INOUE:  Yes.  Definitely.  11

BOARD MEMBER HOOD:  We already12

know that this is on the agenda?13

MR. INOUE:  Yes.  14

BOARD MEMBER HOOD:  Okay.  15

CHAIRPERSON MILLER:  Mr. Inoue, do16

you have a response to that request for17

postponement?  18

MR. AGBIM:  Well, one thing I'd19

like to add for the record is that again I'm20

not trying to pick any issues with the ANC,21

but previously I was invited to a meeting to22
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present these four cases on the last two1

meetings that was held.  2

However, during that meeting like3

I expressed earlier, there were a lot of4

presentations on the schedule.  By the time it5

got to my turn, it was pretty late and the6

Commission had to adjourn.  That was one of7

the reasons why these four cases were not8

previously presented during that particular9

meeting.  10

However, they give me another11

opportunity and for unforeseen circumstances12

I was unable to attend the second meeting.13

So, I'd be willing to do a presentation on May14

but I'd also appeal that they include me in15

the agenda so that I can make two presentation16

before the end of the meeting.  17

CHAIRPERSON MILLER:  Okay.  Then18

you're in concurrence that this should be19

continued with respect to all four.  Okay. 20

Do my Board Members have any21

concerns with that?  22
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VICE CHAIRPERSON ETHERLY:  No.1

Thank you very much, Madam Chair.  I would2

most certainly agree with the course direction3

that we're moving in in terms of giving both4

the Applicant and the ANC an opportunity to5

continue their dialogue and perhaps build more6

understanding around the project.7

I'd like to emphasize that while8

it is important to have the ANC engaged and9

hopefully ultimately in support, each and10

every applicant that comes in front of us, we11

understand from time to time that that support12

may not be possible.  So, while I definitely13

hope that in the time between now and when we14

schedule our next proceeding in this matter15

will be time well spent.16

I wanted to note that, of course,17

my colleagues and I understand that if a18

consensus cannot be reached, nevertheless, I19

would like to be sure that at our next20

opportunity we are ready to move forward.  But21

as the Chair indicated at the top of the22
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afternoon session, because of the variance1

relief that is now being requested, I think it2

is also important for the community to have3

additional time to explore that issue which is4

a very different test as compared with a5

special exception as Mr. Agbim is very much6

aware.  7

So, I hope that it will time very8

well and productively spent.  9

Thank you, Madam Chair.  10

CHAIRPERSON MILLER:  Okay.  I have11

a couple of things.  12

One is that I think that it should13

be time worth spending that it's usually14

beneficial when you come to the hearing to15

have tried at least to resolve issues outside16

the hearing.  17

So, okay.  That being said, the18

first thing I want to do is find some dates.19

And then the second thing I want to do is let20

you know that we've taken a look at these21

files, at the cases.  And just to give you a22
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little bit of feedback so that you can think1

about these issues for the next time.  And2

that includes Office of Planning's Report as3

well, just in general. 4

So, let's first try to find a5

date.  Now, we were looking at -- our calendar6

is pretty full so especially for four cases.7

So, one option we were thinking of doing is if8

you're free on May 15th, we could put in the9

99 case that is just a special exception on10

that date, if you're free.  That will be11

analyzed just a little bit differently since12

it's just a special exception.  13

It would be May 15th in the14

afternoon.  15

Does that work for the two of you?16

MR. INOUE:  What day of the week17

is that?18

CHAIRPERSON MILLER:  That would be19

the day after your ANC meeting, I think, on20

May 15th.  21

MR. INOUE:  That's a Wednesday?22
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CHAIRPERSON MILLER:  No.  A1

Tuesday.  You meet the first what?2

MR. INOUE:  Tuesday.  3

CHAIRPERSON MILLER:  The second4

Tuesday?5

MR. INOUE:  The second Tuesday of6

every month.  7

CHAIRPERSON MILLER:  Okay.  8

MS. BAILEY:  The next ANC meeting9

is May 8th.  10

MR. INOUE:  It should be.  Yes.  11

CHAIRPERSON MILLER:  Would you be12

meeting May 8th?  13

MR. INOUE:  I believe so.  14

CHAIRPERSON MILLER:  Okay.  15

MR. INOUE:  If that's the second16

Tuesday.  17

CHAIRPERSON MILLER:  Okay.  I18

don't have that calendar in front of me. 19

MR. AGBIM:  I show the meeting is20

the same day as -- the ANC meeting is the same21

day of this hearing.  The same -- 22
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CHAIRPERSON MILLER:  I have --1

actually, I'm looking at the BZA schedule2

which is just Tuesdays.  And May 1st is a3

Tuesday and May 8th is a Tuesday.  4

MR. INOUE:  We always meet on the5

second Tuesday -- 6

CHAIRPERSON MILLER:  Okay.  7

MR. INOUE:  -- so I assume that8

we're meeting on the 8th.  9

CHAIRPERSON MILLER:  Okay.  So, do10

you think May 15th would work for at least11

that one case?12

MR. INOUE:  Tuesday afternoon13

should work for me.  14

CHAIRPERSON MILLER:  And for you15

also?  Okay.  16

So, that's at least 17599 on May17

15th in the afternoon.  18

Now, the harder part is those19

three cases.  To find a block for three case20

is difficult.  So, we were looking at21

September and I don't know if that's too far22
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out for you all, but September -- September1

25th in the morning?  2

Does that work for you is there a3

problem with going that far out?4

MR. AGBIM:  Yes.  I'd like to5

appeal that since the three cases -- even6

though there are three cases, since they are7

very identical that you please consider8

squeezing them in on one of the dates because9

there are some dates that I have similar10

presentations here and all the cases are very11

identical also.  So, hopefully, time saved12

during those days  if you could squeeze those13

three cases in as opposed to leaving it all14

out until September of this year.  15

CHAIRPERSON MILLER:  All right.16

We'll take another look at the calendar and17

see where we think then -- you're saying if18

they're not so different that it may be more19

like one and a half cases?20

MR. AGBIM:  Yes.  They all21

basically the same, the same sideline issue,22
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the same building footprint and shoes and --1

CHAIRPERSON MILLER:  Okay.  2

MR. AGBIM:  -- I believe that3

hopefully we can rush through them quickly. 4

CHAIRPERSON MILLER:  Okay.  We'll5

take a look.  6

Okay.  Based on your7

representation that a lot of your cases are8

pretty similar, we have decided to add all of9

them to May 15th in the morning. 10

You have two cases, Mr. Agbim, I11

guess 17607, 17608 on that day.  12

Because we don't really know how13

much they're all going to overlap, how quickly14

they're going to go, we decided we would put15

them all in the morning.  And then if it needs16

to continue in the afternoon, it would.  Any17

of those, but we'll put them all on May 15th18

if you all don't have a problem with that?  19

MR. INOUE:  That's fine.  20

CHAIRPERSON MILLER:  Okay.  All on21

May 15th.  We'll schedule for the morning,22
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recognizing we really don't know how long1

they're going to take exactly.  But we had a2

space in that afternoon and we won't fill it3

with another case.  So, we'll leave room for4

this to flow into the afternoon if it needs5

to.6

BOARD MEMBER HOOD:  Madam Chair,7

may I just ask a question?  8

CHAIRPERSON MILLER:  Yes.  9

BOARD MEMBER HOOD:  I just want to10

know from Agbim.  Do you see yourself having11

a number of cases, particularly similar?  I12

think now for the 15th we're going to have13

five cases which all have some similarity to14

them.15

Do you see yourself, and I haven't16

looked at the rest of the BZA schedule17

throughout, but do you see yourself having18

additional cases in the same manner coming19

down asking for the same particular relief?20

MR. AGBIM:  No.  These will be the21

only case in this ANC with this type of relief22
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for now. 1

BOARD MEMBER HOOD:  Okay.  2

Madam Chair, the only reason I3

brought that up.  I was just wondering if4

possibly maybe the Office of Planning need to5

revisit.  They may need to have a substantial6

change.  I'm not suggesting, I'm just making7

the recommendation like the Office of Planning8

does planning all over the city and they9

revisit certain areas.  This may be that10

scenario, but if these are the only five you11

have, then I guess my point is mute.  12

MR. AGBIM:  Well, actually to13

clarify these are five -- I mean, four and14

then two.  I don't know if I'm answering your15

question? 16

BOARD MEMBER HOOD:  Yes.  You can17

answer.  In other words, what you just told me18

at least from what I'm understanding is that19

your five or six, whatever the number is,20

that's it.  It's clear cut and that's all21

you're asking for as far as relief?  You don't22
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have additional cases that will be coming down1

later on in this same specific area asking for2

the same type of variance relief? 3

MR. AGBIM:  No.  The other cases4

we have are just asking -- 5

BOARD MEMBER HOOD:  So, you have6

other cases -- additional cases?7

MR. AGBIM:  Oh, yes.  Some are8

single family, some are apartment buildings,9

but they are all asking for a special10

exception.11

BOARD MEMBER HOOD:  Madam Chair,12

if I'm not out of order, I will just --13

because I'm not sure what Zoning Commissioner14

-- who is going to be here on the 15th.  Maybe15

the Office of Planning needs to start.  And,16

Mr. Moore, I'm not sure if you can take this17

back.  Needs to start maybe looking into this18

area to see if there's a flaw or there needs19

to be a change or not a change.  I'm not sure,20

but normally we see something this21

substantial, there's obviously a driving point22
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that I believe is something that may need to1

be changed or may not.  But I'm just putting2

that out there. 3

And I know we do it in other areas4

of the city and maybe if this could be done in5

this particular area?  6

Thank you.  7

CHAIRPERSON MILLER:  Thank you.8

I don't know if Mr. Moore wants to9

respond right now or -- 10

MR. MOORE:  The Office of Planning11

is already of the process of starting some12

work to look at the R-5-A Zone -- use of R-5-A13

Zone east of the river already.  So, we14

started that and to specifically to answer15

your question, this Applicant, I believe, has16

another five cases similar to the ones that17

are before the Board right now that will be18

coming in the next month or so.  19

BOARD MEMBER HOOD:  Let me ask Mr.20

Moore. 21

You know, in our studies, how long22



70

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

it be into that study and when we expect it to1

be completed?  2

MR. MOORE:  It's going to be sort3

of time consuming at first.  We started with4

the history of R-5-A as you and I'm sure the5

other Board Members know, there's a6

disproportionate use of the R-5-A Zone east of7

the river versus any other part of the city.8

Where it's atypical to fine R-5-A in other9

wards is very typical east of the river.  10

So, we want to first of all try to11

figure out what is the history.  It also is12

going to involve some research in terms of13

actually doing the field work to see what14

actually uses are in those zones right now to15

see if they should remain, if there should be16

some change of the R-5-A.  17

The study activity itself could18

take six months or better.  19

BOARD MEMBER HOOD:  Okay.  All20

right.  Thank you. 21

And I will be mentioning this at22
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the Zoning Commission meeting hopefully to try1

to help speed things up which I want to make2

sure we do things as accurate as possible. 3

Thank you.  4

CHAIRPERSON MILLER:  Go ahead, Mr.5

Etherly.  6

VICE CHAIRPERSON ETHERLY:  Oh, no.7

That's okay.  8

CHAIRPERSON MILLER:  Okay.  9

And as I said before, I want to10

just take an opportunity to raise some of the11

issues that at least I noticed in reviewing12

the filing so that by the time we get there13

the next time, everything can be as fully14

addressed as possible. 15

With respect to the variance test16

which was relief that I think was at least17

brought to your attention later on in the18

game.  I think that you need to be aware that19

it's a legal test and you look to the regs as20

well as court cases and interpreting that.  21

I want to just bring your22
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attention to one court case is Palmer v. Board1

of Zoning Adjustment, 2878 2.d, 535 and there2

are others.  But I think that the parties need3

to address more fully what is unique or4

exceptional about the property that would5

qualify it for a variance.  And what is that--6

how does that uniqueness or exceptional7

condition give rise to a practical difficulty8

in complying with the regulations.  And then9

whether or not there's a substantial detriment10

if that variance relief is granted?  11

Second.  And I guess I address12

this to Mr. Moore. 13

There are a lot of reports.  I14

know there are four different cases and so the15

records might be a little bit different.  But16

I noticed in many of them at least that17

there's no DDOT Report, but that in your18

report you indicate that you referred at least19

the landscaping issue around the parking lot20

to DDOT. 21

So, the Board would like that DDOT22
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Report in to make the evaluation in this case.1

MR. MOORE:  At this point, it is2

not there already.  As we indicated, they were3

supposed to file a separate report.4

By the way, Madam Chair, it was5

DDOt that recognized the need for variance in6

this case.  7

CHAIRPERSON MILLER:  And I think8

we had at least one DDOT Report, but I don't9

think we have the other.  So, if you could10

follow up on that? 11

I think the Board is very much12

interested in that with respect to being able13

to evaluate the landscaping, particularly14

around the parking lot since -- parking lots.15

Each of these have parking lots, I gather. But16

in some cases, they may affect adjacent17

property owners more than others.  And that18

could be a potential adverse impact and we19

would like to see how they're being buffered.20

And then I would say to the21

Applicant also that there be, you know, a plan22
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submitted that really shows that point.  1

I think in one of the cases, Mr.2

Moore, there might have been a reference to3

the facade of the building and whether or not4

it was in character with the surrounding5

houses.  And if you could just give us a6

better idea as to what is the character of the7

surrounding houses and how does it -- is it8

compatible or not compatible?  And are these9

all the same facades?  10

Mr. Moore, you also have cited the11

Comprehensive Plan fully and you make a12

reference to high quality design as being one13

of the goals for development in this area.14

And if you could elaborate on that and whether15

or not in your assessment this is actually16

high quality design and how we are to factor17

that in our Zoning review. 18

I think that basically covers it19

for me.  Do my Board Members have any other20

comments or questions? 21

BOARD MEMBER MANN:  Yes, Madam22
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Chair, just to build on a couple of the items1

that you were discussing. 2

It may help to augment the record3

with additional information regarding the4

retaining walls perhaps if those become design5

issues that are evaluated and the trash6

enclosures as well.  I know there is some7

information about that, but if there is a8

provision that we're going to be weighing as9

to whether or not the design is appropriate,10

then you may want to augment the record.  And11

those may be issues that are discussed with12

the ANC at their meetings as well.  13

CHAIRPERSON MILLER:  Great.  Thank14

you very much.  15

Any other questions?  16

VICE CHAIRPERSON ETHERLY:  No.  I17

think just as we move forward, I wanted to be18

sure to indicate that and I see thankfully19

that both the Applicant and the ANC are taking20

very copious notes on all of these comments.21

It will be just as helpful for the ANC to be22
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as responsive as they can in terms of its1

discussions and deliberation on all these2

issues. 3

And as we begin to kind of close4

up the procedural issues, we'll walk through5

the details around -- because there will6

probably need to be a very quick turnaround7

time from the ANC with regard to what report8

you develop and get to both us and the9

Applicant, since the ANC will be meeting a10

week prior to the 15th.  11

CHAIRPERSON MILLER:  I'd also like12

to say that I recognize that -- well, I don't13

know if either of you are lawyers.  But that14

I made reference to a legal case and there are15

others out there and I'm sure that if you want16

to follow up on that and you're not sure how17

to do that, that you could contact Mr. Moy at18

the Office of Zoning and he would be able to19

direct you.20

Okay.  Do you have any other21

questions?  22
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All right.  Then, Ms. Bailey, do1

you want to recap a little bit for us?  2

MS. BAILEY:  The Board is3

scheduled to continue hearing these cases on4

May 15th, starting in the morning and if5

necessary continue into the afternoon, also6

recognizing that there are two other cases on7

the docket for May 15th, 2007, that was not8

discussed today. 9

The Board has left the record open10

for the Applicant and the ANC to augment with11

the Applicant to address more fully the12

uniqueness of the property as is related to13

the applications. 14

The Board has left the record open15

for additional reports from DDOT on all of the16

applications.  Additional information is17

needed on the landscaping, particularly around18

the parking lots. 19

The Board would like to know what20

is the character of the project in21

relationship to the houses that are located22
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close by.  1

And in reference to the2

Comprehensive Plan, what does the Office of3

Planning means by high quality design.  Please4

provide additional details. 5

The retaining wall and the trash6

enclosure are to be looked at more carefully7

by the Applicant and if needed addressed8

further.  9

CHAIRPERSON MILLER:  Thank you.10

I just also want to clarify though11

that the parties should address the three12

elements of the variance test.  Not just13

uniqueness, but the practical difficulty and14

the detriment factors. 15

MS. BAILEY:  And we want all of16

this information by when, Madam Chair?17

May 15th is the continuation date18

so two weeks prior or one week prior to that?19

CHAIRPERSON MILLER:  Okay.  Well,20

the ANC just meets one week prior to that so--21

MS. BAILEY:  Which is May 8th.22
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VICE CHAIRPERSON ETHERLY:  I would1

perhaps suggest this is somewhat unusual but2

recognizing that we have a somewhat aggressive3

timetable here and the fact that the ANC4

meeting is in such close proximity to our5

meeting date of the 15th, that there's6

probably going to have to be some flexibility7

in terms of submittals and it might end of8

creating, I don't want to say a little more9

work for us on this end, but I'd like to be10

sure that there's the benefit of the ANC11

meeting and the Applicant coming together on12

the 8th and then probably getting -- just13

making sure that there's a submittal from14

either the Applicant and/or the ANC in time to15

get our packets for that following week.  16

The end here isn't going to leave17

a lot of time.  Normally, we would have18

submittals from either the Applicant and the19

ANC, then you both would have opportunities to20

respond conceivably and then that information21

would come to us.  Because it's such a close22
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timetable, Madam Chair, I'm not sure if we're1

going to have the luxury of being able to get2

responses back.  3

So, there's probably just going to4

be one submittal conceivably on the 9th or the5

10th, whenever it's needed to be here in order6

to reach our packets in time.  And7

unfortunately we're just going to have that8

one shot look at it between -- you know, in9

that period after the ANC meeting and before10

the 15th.  11

CHAIRPERSON MILLER:  yes.  Let me12

ask this.  13

We want to give you every14

opportunity to work together as much as you15

can.  So, I don't know if you're going to need16

a little time after the ANC meeting. 17

If you submitted something on18

Thursday or Friday would that be enough time?19

MR. INOUE:  I think Thursday20

should be doable. 21

CHAIRPERSON MILLER:  Thursday is22
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doable?  1

Mr. Moy, when would they need to2

get it to the Office of Zoning in order to get3

it into our file if they gave it to the Office4

on Thursday?5

MR. MOY:  Let's see.  This is6

scheduled for May 15th.  I think May 8th or7

May 9th will be fine.  8

MR. INOUE:  Well, we're meeting on9

the 8th.  10

MR. MOY:  On May 9th, can you do11

it?  Can you have it in by May 9th?12

MR. INOUE:  I could try.  13

MR. MOY:  That's a Wednesday.  14

MR. INOUE:  By COB?  15

MR. MOY:  See, our mail-out to the16

Board for packages is Thursday.  17

MR. INOUE:  Okay.  18

MR. MOY:  so, I'm really pushing19

it, unless it comes in first thing in the20

morning, Thursday morning, you're really21

pushing us.  22
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MR. INOUE:  Yes.  1

MR. MOY:  But, you know, we can2

work with you.  3

MR. INOUE:  If I could do it COB4

Wednesday or first thing Thursday.5

MR. MOY:  Okay.  We'll work with6

you.  7

CHAIRPERSON MILLER:  Okay.  8

What do you think, Mr. Moy?9

First thing Thursday morning or --10

MR. MOY:  That would be fine.  11

CHAIRPERSON MILLER:  Okay.  If12

it's ready earlier, it will help the staff.13

Okay.  14

MR. INOUE:  I will make every15

endeavor. 16

CHAIRPERSON MILLER:  Okay.  And17

then we would -- okay.  And, Mr. Moy, you18

shouldn't have any problem -- it's mainly --19

yes.  It's your response as well as DDOT.  20

MR. MOORE:  Oh, by the way.  Which21

report from DDOT did you get?  22
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CHAIRPERSON MILLER:  Let me check.1

VICE CHAIRPERSON ETHERLY:  I2

believe it was the first case.   3

MR. MOORE:  96?4

VICE CHAIRPERSON ETHERLY:  596,5

correct.  Exhibit Number 24.  And 596 was the6

DDOT report.  7

CHAIRPERSON MILLER:  Okay.  Just8

to wrap this up, would it be helpful if OP and9

DDOT came in earlier to the staff?  10

MR. MOY:  Yes.  If it is doable11

for them, it's certainly doable for the staff.12

CHAIRPERSON MILLER:  When do you13

think you could get your in, Mr. Moore?14

MR. MOORE:  It will be there by15

the ninth?16

VICE CHAIRPERSON ETHERLY:  Okay. 17

CHAIRPERSON MILLER:  Okay.  Great.18

MR. MOY:  That's fabulous.  19

CHAIRPERSON MILLER:  Okay.  Thank20

you very much.  Okay. 21

Okay.  Then I think -- is there22



84

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

anything more on this case?  1

MS. BAILEY:  Madam Chair, just so2

that I can have the dates correctly. 3

The ANC Report is due May 10th4

with some leverage there, of course.  5

OP is May 9th.  6

And when did we ask the Applicant7

to file the additional information that is8

being requested? 9

CHAIRPERSON MILLER:  I think the10

10th as well, if you think that it might be11

influenced by the ANC meeting.  Okay.  12

MS. BAILEY:   May 10th.  Okay.13

Thank you very much.  14

MR. MOY:  The only other thing I'd15

like to add, Madam Chair, if I can is that the16

submissions are filed with the appropriate17

number of copies to our office which is 2018

copies.19

CHAIRPERSON MILLER:  And be sure20

to serve each other.  And actually do we have21

a re-advertising?  I think actually I think22
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you should re-post so that the community knows1

that you're seeking variance relief as well on2

those three.  Yes.  3

You know, I'm just wondering.4

Have you had any contact with the neighbors in5

any of these cases?6

MR. AGBIM:  Not directly, but I7

was advised by one of the neighbors on the8

property on the street about their concerns.9

And most of their concerns centered around how10

the parking lot was going to be shielded or11

protected.  Would car drives off the parking12

lot into their property?  And working with13

Jamor in the Office of Planning, we've14

addressed those issues very adequately by15

providing other retaining wall around the16

parking area or some fencing around the17

parking areas.  And also in some cases some18

landscaping hedges -- evergreen hedges around19

the parking area.  20

CHAIRPERSON MILLER:  Okay.  This21

is my last question on this.  22
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You know, on the one hand we're1

continuing this because you've added the2

variance relief.  Your project hasn't changed,3

but the relief you're seeking is of a higher4

threshold.  And we talked about re-posting.5

The ANC is aware of this and I would just like6

your opinion whether or not there needs to be7

any additional notification of these8

neighbors, especially I guess from the ANC9

whether you think that that should be10

required?  11

MR. INOUE:  I had spoken to some12

of the neighbors and several of them had no13

idea what was going on on the property.  14

CHAIRPERSON MILLER:  Okay.  15

MR. INOUE:  So, I think every16

effort to notify them of what's happening17

would be appreciated. 18

CHAIRPERSON MILLER:  Okay.  Then I19

think to be on the safe side, that you ought20

to send out the notices again with the21

variance relief in it.22
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Okay.  Anything else?  1

Okay.  Yes?  Okay.  2

MR. AGBIM:  What I'd like to ask3

just to -- maybe this will help to see why the4

neighbors don't know anything about it.  Is it5

because the initial notices were not sent out6

or because nobody saw the signage that was7

posted on the property?  I'm just concerned8

that if we do the same thing we did last time,9

might still not get to the neighbors.  They10

might still not know.  Especially since there11

was a mailing that went out for 200 foot12

radius neighbors of the properties.  13

CHAIRPERSON MILLER:  I really14

can't answer that, but I think that you're in15

a safe posture if you follow the regulations16

and you do it again.  17

MR. AGBIM:  Okay.  18

CHAIRPERSON MILLER:  And at this19

point we do have an ANC Commissioner at the20

table.  So, I think the ANC also will be21

notified.  The neighbors about the upcoming22
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meeting with your application being on the1

agenda -- your applications.  2

MR. AGBIM:  Yes.  3

CHAIRPERSON MILLER:  Okay.  4

All right.  Thank you very much. 5

MR. AGBIM:  Thanks a lot.  6

CHAIRPERSON MILLER:  We'll see you7

in May.  8

Okay.  Ms. Bailey, I think we're9

ready for the next case.  10

MS. BAILEY:  is Darshan Shaw in11

the audience?  12

Madam Chair, I don't think the13

Applicant is here at this time.  14

CHAIRPERSON MILLER:  I think I see15

some people in the audience.  16

Do you want to just come forward17

and we'll try to figure out what's going on at18

this point?  19

VICE CHAIRPERSON ETHERLY:  Madam20

Chair, just as a very quick -- this is a very21

quick -- I reminded myself of a disclosure22
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that I need to make just before we move1

forward in this particular matter.  2

CHAIRPERSON MILLER:  Can I3

interrupt for a second? 4

Did you call the case, Ms. Bailey?5

MS. BAILEY:  The Applicant isn't6

here, Madam Chair, so I -- 7

CHAIRPERSON MILLER:  No.  But I8

mean we were just going to just see.  We were9

just going to start talking a little bit about10

the case.  So, I think you should cal lit and11

then we may need to decide what to do.  12

MS. BAILEY:  Sure.  13

CHAIRPERSON MILLER:  Okay.  14

MS. BAILEY:  Application No. 1758515

of Darshan Shaw, pursuant to 11 DCMR 3103.216

for a variance from the use provisions to17

allow the conversion of a single-family row18

dwelling to a three unit apartment building19

under subsection 320.3, at premises 2113 S20

Street, NW.  The property is zoned R-3 and21

it's located in Square 2532, Lot 45.  22
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CHAIRPERSON MILLER:  Thank you1

very much.  2

Mr. Etherly.  3

VICE CHAIRPERSON ETHERLY:  Thank4

you very much, Madam Chair.5

I simply wanted to make as a6

matter of disclosure.  We have a number of7

party status application to be dealt with in8

this case, one of whom involves someone who I9

think of as a friend, but I just want to10

disclose to my colleague that I am personally11

acquainted with Ms. Bumbalo.  Very good to see12

you here.  13

Ms. Bumbalo and I -- I was14

formerly employed at the D.C. Council in the15

Office of Council Member Carol Schwartz and16

had occasion to work with Ms. Bumbalo during17

her employment with another Council Member.18

So, I simply wanted to make that19

disclosure for the record that there is that20

personal friendship there but one in which I21

think in no way colors or impairs my ability22
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to sit impartially on this case.1

It's perhaps a little unusual to2

have the disclosure and not have the Applicant3

here to hear it, but I wanted to say that for4

the record just for the benefit of my5

colleagues and the ANC as we begin to move6

forward in this case.  7

Again, I feel very comfortably8

about being able to sit impartially on the9

case, but just wanted to make that disclosure10

for the record. 11

Thank you very much, Madam Chair.12

CHAIRPERSON MILLER:  Thank you.13

What I'd like to do is at least14

get you all on the record and then try to see15

if we know where the Applicant is.  Or maybe16

you all do, but could you start with17

identifying yourselves for the record to begin18

with?  19

MR. McFEELEY:  My name is Tim20

McFeeley.  I live at 2115 S Street which abuts21

the property.  22
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CHAIRPERSON MILLER:  Thank you.  1

MS. BUMBALO:  My name is Linda2

Bumbalo.  I live at 2103-1/2 S Street, about3

25 feet from the subject property.  4

MS. BIOLLEY:  My name --  I'm at5

2114 Bancroft Place.  6

CHAIRPERSON MILLER:  I'm sorry.7

We missed your name because your mike wasn't8

on.  9

MS. BIOLLEY:  Pamela Biolley.  And10

I'm directly behind 2113 S Street.  11

CHAIRPERSON MILLER:  Do either of12

you know where the Applicant is?  Not that13

it's your responsibility, but -- 14

MR. MOY:  No.  15

CHAIRPERSON MILLER:  Mr. Moore, do16

we have any indication about where the17

Applicant is?18

MR. MOY:  I've had no19

communication with the Applicant about him not20

being here.  So, the assumption is that the21

Applicant would have been here today.  I can22
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have the staff call.1

BOARD MEMBER HOOD:  Madam Chair, I2

have unfortunately never experienced this, but3

I was going to ask Ms. Monroe.  4

Under circumstances like this,5

what normally -- I mean, does the Commission?6

Can't present a case obviously.  What happens7

if we just dismiss it?  8

MS. MONROE:  It's up to you.  You9

can if you want to, I mean.  In court they10

would call it failure to prosecute.  I mean,11

he doesn't show up, he's not here.  It's been12

dismissed once.  Not dismissed, I'm sorry.  It13

was continued once from last week, I guess.14

He's clearly on notice.  He should be here.15

It's up to you to continue it again or not.16

Or we can call and, you know, see17

what the story is.  Maybe something has come18

up.  But it's up to the Board.  19

VICE CHAIRPERSON ETHERLY:  I would20

perhaps, Madam Chair, suggest a very brief21

recess, perhaps just to assess if there is a22
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possibility of getting a representative of the1

Applicant or the Applicant themselves on the2

line to kind of ascertain where we are. 3

But I would emphasize "brief".4

Obviously we have three party applicants who5

are here who have taken time out of their day6

to be available.  And I want to be very7

sensitive to that. 8

I think it would probably be9

somewhat precarious for us to move forward on10

the party status applications at this point11

without the Applicant.  But if we can't get12

satisfactory resolution as to the status of13

the Applicant today, I would suggest that we14

reconvene and consider our options which may15

very well include dismissal of this case.  16

CHAIRPERSON MILLER:  Thank you. 17

I think we ought to take a short18

recess and do see if we can, you know, track19

him down at all, not that this is usually the20

burden of the Board to do that. 21

But sometimes there are22
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emergencies or sometimes there's, you know,1

good reason or he's really stuck in traffic or2

whatever it is.  But I wouldn't see any reason3

to go forward with party status even because4

the case may disappear.  The Applicant isn't5

here to participate.  I mean, it's crazy. 6

So, I think that's what we would7

be doing is just take a quick recess.  See if8

we can locate him, see if there's a reason and9

then we'll come back out here and decide10

whether to dismiss or continue.  11

Let me ask you this even though --12

you know, you're here.  So, even if -- even if13

we don't give you party status, you're14

qualified to speak as individuals.  We can15

think about this back there.  16

But do you have an opinion whether17

or not the case, we should dismiss the case?18

So, we might as well have a little bit of day19

in court and say.  20

MR. McFEELEY:  I don't know if I21

can answer that question but let me just tell22
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you what's transpired since the last time the1

Board brought up this case that I know of.  2

3

CHAIRPERSON MILLER:  That would be4

helpful.  Thank you. 5

MR. McFEELEY:  The Board -- the6

case came on on April 3rd which was Passover7

and a lot of people couldn't be here and for8

other reasons -- 9

MS. MONROE:  Can I interrupt.  Is10

this on the record or how are we going to hand11

this? 12

CHAIRPERSON MILLER:  This is on13

the record, but I don't believe they have to14

be a party to address this.  15

MS. MONROE:  Okay.  I just want to16

make sure we're not doing something that17

isn't--18

CHAIRPERSON MILLER:  Well, do you?19

MS. MONROE:  I don't know.  I feel20

kind of uncomfortable.  21

BOARD MEMBER HOOD:  I would22
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suggest that we don't do anything.  That's1

just my suggestion.  2

MS. MONROE:  I mean, it's up to3

the Board whether or not you dismiss.  I don't4

want to be, you know, cut you off or anything,5

but I just -- I hate to just get into lots of6

testimony when -- 7

MR. McFEELEY:  If I could8

characterize.  I was just going to report on9

the ANC meeting which was the intervening10

event.11

MS. MONROE:  Who is here from the12

ANC?  13

MR. McFEELEY:  No one.  14

MS. MONROE:  Well, I don't know.15

See that makes me kind of uncomfortable, not16

that you would say anything wrong -- 17

MR. McFEELEY:  I understand.  18

MS. MONROE:  -- but you're not an19

ANC Commissioner.  I don't know whether that's20

appropriate.  21

CHAIRPERSON MILLER:  All right.22
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Let me just ask you this.  1

Obviously some people have2

concerns about what you might think, but I3

guess my question would be, you know,4

sometimes in court you like proffer.  Like5

what is the point of what you might be saying?6

Do you want at least say that?  7

MR. McFEELEY:  The Applicant did8

appear at the ANC.  9

CHAIRPERSON MILLER:  Did not?10

MR. McFEELEY:  Did.  11

CHAIRPERSON MILLER:  Did.  12

MR. McFEELEY:  And I don't know13

whether the ANC has filed a report or not.14

Ms. Bumbalo and I were there so he did -- he15

did go to the ANC which was the opportunity he16

was given by this Board the last time and what17

was to transpire.  I don't know if you want me18

to tell you what happened or --  19

CHAIRPERSON MILLER:  No.  Not at20

this point.  21

MR. McFEELEY:  No.  Okay.  22
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CHAIRPERSON MILLER:  But at least1

what you're stated was that there was some2

progress in this case.  3

MR. McFEELEY:  There was an ANC4

meeting on April -- last Monday, April 16th,5

and Mr. Shaw appeared with his architect.  6

CHAIRPERSON MILLER:  Okay.  Thank7

you.  8

MS. BIOLLEY:  I was just going to9

say that I've driven up twice from Florida10

from work to be here.  It's a 19-hour drive.11

It's long.  I'd like to say my piece if I can12

because I don't know that I'm willing to make13

that trip again or if I'll be here or if I'll14

be working.  15

CHAIRPERSON MILLER:  You drove up16

from the State of Florida to be here?17

MS. BIOLLEY:  I drove up on April18

3rd. 19

CHAIRPERSON MILLER:  I hear.  20

VICE CHAIRPERSON ETHERLY:  I would21

suggest, Madam Chair, that we probably recess.22
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I think OAG's caution is a good one.  And1

sometimes it's frustrating to shall we say,2

you know, an over abundance of caution here3

because the Applicant isn't in a position to4

protect his or her rights in this regard.  As5

much as I would want to say, let's give you6

that day, especially in the face of 19 hours7

and what was probably a very long and taxing8

drive. 9

I'll note that we did -- the Board10

did receive a submittal from ANC-2B in this11

case.  I don't want to necessarily suggest12

that we deal with it just yet.  I'd say we13

take the recess, figure out where we are with14

the Applicant and figure out how to go15

forward.  I think that's going to be the16

safest route because quite frankly it looks17

like things are lining up for this case just18

to disappear.  I mean, at this point we've had19

one postponement already.  20

Again, we have a submittal from21

the ANC which quite frankly is fairly clear on22



101

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

what's happening.  But I think it's1

appropriate to just ascertain where we are2

with the Applicant before moving forward.  3

CHAIRPERSON MILLER:  Okay.  I'm4

going to say this.  5

You know, I hear from concern6

among my colleagues and we're going to take a7

recess anyway.  You know, and I doubt that I'm8

going to change my mind.  But at this point,9

I feel that if you've driven all that way10

twice to participate in this case and you are11

here, and you want to say you piece, I don't12

see any prohibition in the regulations against13

your doing that.  The case was scheduled for14

today.  You're here.  I don't see a particular15

prejudice to the Applicant. 16

We have written testimony in the17

record as well and this is on a transcript.18

However -- 19

BOARD MEMBER HOOD:  But, Madam20

Chair, can I just -- 21

CHAIRPERSON MILLER:  I'm not going22
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to go forward yet because it seems that there1

are concerns.  But that's where I am on this.2

I just don't see any problem.  3

BOARD MEMBER HOOD:  Right. But I'm4

not really sure.  I believe -- I'm trying not5

to say anything.  6

Let me just say this.  I think it7

depending upon if this case is dismissed or8

not, I think that would solve, I believe, the9

issues, if you understand what I'm saying.  I10

think if we start developing the record, even11

though we already have one, a transcript, it12

may cause some other counter actions. 13

So, I just think that first of14

all, I have a problem with the Applicant and15

things may happen and I appreciate what you16

said.  And that's why I sat back.  I said,17

something may have come up.  And then again18

something may not have come up and it's19

wasting their time as well as our time and20

also Board time.  Because other people21

probably have squeezed in their spot if they22



103

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

weren't going to use it. 1

But that's my piece.  I'll yield2

to the Board.  3

CHAIRPERSON MILLER:  Okay.  4

I think we should take a recess.5

But I do want to say that we do have a record6

on this case already.  We do have filings and7

we did have people talk at the last case which8

was continued, though we didn't get to any9

substance.  10

So, we're going to do that.  We're11

going to take a quick recess.  Ten to fifteen12

minutes or so, I believe, and then come back13

and we can resolve this then. 14

Okay.  Thank you.  15

(Whereupon, off the record from16

2:13 p.m. to 2:49 p.m.)17

CHAIRPERSON MILLER:  Okay.  We are18

back on the record.  Just bare with me a19

little bit.  20

I think what we're going to do21

with to begin with is look at your party22



104

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

status application and just so that we can1

relate with you either as persons or as2

parties.  And then we'll move on to how this3

case is going to proceed. 4

Basically, we've looked at all5

your party status applications and you all6

have, you know, you live in close proximity.7

You're going to be impacted by the project so8

we don't have a problem with that.  But we9

want to just make sure you understand which10

way you want to proceed and if you understand11

party status because most people don't12

understand it the way that the forms go out.13

Everybody who thinks that they're impacted,14

thinks they need to ask for party status and15

they don't. 16

There are two ways to participate.17

One is as a person in which case you can just18

give testimony today or another day if we19

continue this hearing which I'll get to next.20

But you can definitely give testimony no21

matter what. 22



105

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

If you want to participate as a1

party, then you take a more active role in the2

proceedings.  For instance, if this case is3

continued which it may be, you would then be4

eligible to cross examine the Applicant's5

witnesses or the Applicant and file pleadings6

and call witnesses.  So, that's a little bit7

more active role. 8

So, I just want to clarify here9

which role you would like to proceed as and I10

have one other caveat.  And that is, you can11

also join together as one party too.  That's12

an option.  13

So, I'm sorry.  14

Mr. Tim McFeeley, do you want to15

start and respond to that?  16

MR. McFEELEY:  Yes.  Thank you for17

clarifying that.  18

I would like to continue or apply19

and request to maintain party status.  20

Thank you.21

CHAIRPERSON MILLER:  Okay.  22
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MS. BUMBALO:  Yes.  I would like1

to be considered as a party.  2

CHAIRPERSON MILLER:  Okay.  3

MS. BIOLLEY:  I would also.  4

CHAIRPERSON MILLER:  Okay.  And5

it's really -- I guess for judicial6

efficiency, if you think that your interests7

are totally the same.  They seem to be8

somewhat the same, but you know better than we9

do.  You can align yourselves as one party if10

you prefer.  11

MS. BUMBALO:  I have a question.12

If that was the case, then who would be the13

spokesperson or -- 14

CHAIRPERSON MILLER:  You would15

decide.  16

MS. BUMBALO:  But we'd only have17

one spokesperson then?18

CHAIRPERSON MILLER:  At a time. 19

For instance, let's say that there20

are transportation issues.  One of you could21

be in charge of the transportation questioning22
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and if there was some other issue another1

person could be in charge of that one.  2

MS. BUMBALO:  So, we would all be3

able to speak?4

CHAIRPERSON MILLER:  You would.5

But you wouldn't like all three --6

MS. BUMBALO:  Say the same thing?7

CHAIRPERSON MILLER:  Yes.  And8

actually it's almost -- it's -- it doesn't9

make a big different.  Like, for instance, if10

it gets to be, you know, a big hearing, you're11

limited to 60 minutes between yourselves12

anyway.  So that you  -- and we would stop for13

redundancy.  You wouldn't want to do that14

anyway.  It wouldn't be effective. 15

So, it's -- you would be -- it16

would suit you to coordinate in any event.17

So, it's just a question of whether you all18

feel comfortable enough.  19

VICE CHAIRPERSON ETHERLY:  And if20

I may, Madam Chair, just as our party status21

applicants are kind of considering. 22
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Obviously, we're in a little bit1

of shall we say a rather strange and unique2

footing here.  I think the Board is3

appropriately being very cautious in terms of4

how we proceed just as so we protect5

everyone's rights that are at issue here.  But6

I think the suggestion of the Chair is a good7

one from the standpoint of economy and ease of8

administering the case however it goes forward9

in whatever form.  But I think I would simply10

emphasize what the Chair has already said. 11

I believe this Board would be very12

flexible in terms of whatever cross13

examination, questions and presentation issues14

the three of you would want to bring up.  So,15

if there's a concern that by combining your16

forces if you will, does that inhibit or limit17

your ability to touch upon issues that are18

pertinent to the analysis under the zoning19

regs?  20

I would suggest bed at ease in21

that regard, that there would be ample22
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opportunity.  We're simply trying to for the1

purpose of administrative ease, combine your2

discussions.  3

Clearly you will each have4

distinct issues that you've all raised in your5

party status applications, but I think as the6

Chair has indicated, I think there's general7

agreement among the Board that each of you8

satisfy the various prongs of the party status9

application.  But for purposes of just10

facilitating our discussion in this case,11

which may at the end of the day be God awfully12

brief once we're kind of all done with this.13

But I think it would be an appropriate move14

for us to go forward in that manner.15

MS. BUMBALO:  So, basically if we16

all think the same things, we all have three17

minutes to say the same thing and -- 18

VICE CHAIRPERSON ETHERLY:  Oh, no.19

CHAIRPERSON MILLER:  No.  20

VICE CHAIRPERSON ETHERLY:  As21

party applicants you would have the ability to22



110

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

present your own case which is very important1

and you can coordinate your efforts in that2

regard.  If each of you have a particular3

issues that you want to emphasize in the4

presentation of your case, you would do that.5

You would also have the ability to6

cross examine the applicant.  In some amazing7

world, if the applicant or representative is8

actually here, you would cross examine that9

individual.  So, you would have the10

opportunity to present your evidence, present11

your own case.  12

CHAIRPERSON MILLER:  Let me just13

clarify. 14

The regs state you have 60 minutes15

collectively.  You're not limited to three16

minutes.  So, even as one party in opposition17

you have 60 minutes.  As three individual18

parties, you have 60 minutes collectively.19

It's really the same. 20

And so all I would say to you is21

for instance, if you can't come up from22
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Florida for the next hearing, if you are a1

member of this party, you're being2

represented.  Your views are being represented3

by them.  4

MS. BUMBALO:  I'm all for that.  5

We have agreed that we will6

combine as one party.  7

CHAIRPERSON MILLER:  Great.  Okay.8

Do you have a name?  9

MS. BUMBALO:  Do we have to have a10

name for our group?11

CHAIRPERSON MILLER:  You can think12

about it. 13

Let me ask you this before we zero14

in on that because we're just about there.  We15

can come up with anything.  It it's your last16

three names, it doesn't matter.  17

But, do you have any idea about18

the other people who have applied for party19

status because they may or may not if this20

case continues, they may or may not want to21

join this party or can you give us an idea22
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about that? 1

MR. McFEELEY:  I'm not sure I know2

who they all are.  I do know some of them3

because I've looked at the file. 4

I think three of them are in my5

building, but I don't know who they all are.6

VICE CHAIRPERSON ETHERLY:  And7

perhaps to help with that question, I believe8

we still have unresolved, if you will, at9

Exhibit Number  24, Linda Lory.  10

MR. McFEELEY:  She's in our11

building.  12

VICE CHAIRPERSON ETHERLY:  At 211513

S Street, NW, Number 2-B.  14

Mirgo Entara Circnovich.  15

MR. McFEELEY:  Circnovich.  16

VICE CHAIRPERSON ETHERLY:  Thank17

you.  Circnovich at Exhibit 23, also in the18

same building and Klemer and Blum and19

Jonathan/Dilanta at Exhibit Number 22 at 211720

S Street, NW.  21

MR. McFEELEY:  Also part of that22
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building.  1

VICE CHAIRPERSON ETHERLY:  And2

then finally, I believe, it was Exhibit 36.3

I'm not certain if we were dealing with that4

issue because apparently from the earlier5

hearing note that party status application6

wasn't timely filed but Claire Nader at 21127

Bancroft Place, NW.  8

I would perhaps suggest, Madam9

Chair, again if we're being creative shall be10

say in h ow we deal with this unusual11

procedural footing that we're in, but perhaps12

holding those additional party status13

application simply in obeyance.  And depending14

on how we proceed at later dates, we could15

come back and revisit those issues.  But I16

think that would be a prudent step on the part17

of the Board in consideration again, at the18

time and then one has already contributed to19

this matter and not having the Applicant here.20

So, that might be my suggestion. 21

I would suggest moving forward22
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with the party status approval for these three1

individuals who will combine their efforts and2

holding the remaining party status3

applications in obeyance until such latter4

date that action may be appropriate on them.5

CHAIRPERSON MILLER:  I would6

agree.  And I would just state that, you know,7

if this case goes forward that you could8

consider whether or not and you may see them9

informally outside of this hearing, whether or10

not they can become a part of this party as11

well.12

But at this point they're not here13

and we're just dealing with the three of you.14

MS. BIOLLEY:  I speak for my15

neighbor because she's working and I'm16

basically representing Bancroft Street.17

CHAIRPERSON MILLER:  Okay.  18

MS. BIOLLEY:  For Claire Nader.  19

CHAIRPERSON MILLER:  She's20

authorized you to speak for her?21

MS. BIOLLEY:  Right.  22
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CHAIRPERSON MILLER:  Does she want1

to be a member of your party do you think?2

MS. BIOLLEY:  I mean, is there a3

process for having her send a note agreeing to4

add or -- 5

CHAIRPERSON MILLER:  I don't6

really think it is necessary at this point.7

I think she has applied for party status.  Her8

situation seems similar to you all and you can9

give yourselves a name at some point and she10

can always opt out.  11

But if my Board Members agree, I12

think by consensus we will recognize you all13

as a party. 14

VICE CHAIRPERSON ETHERLY:  I think15

the thing that we are trying to emphasize and16

we're just being very diplomatic about it is.17

We're being incredibly flexible with the18

parties.  Again, it's a very unusual weird19

place that we're in today.  So, I think for20

those persons who are not here, you know, I21

think it's the Chair's intention that we're22
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going to be very flexible in insuring that1

they have an opportunity to inform your2

remarks and have their concerns and views3

aired in this forum depending on how we4

proceed. 5

So, you know, and perhaps we just6

simply refer to you as the Bancroft and S7

Street Neighbors.  I mean, that's perhaps8

maybe -- typically, sometimes we've gone that9

route.  But, again, I don't think it's a big10

deal for us to sort out today.  But just for11

the purposes of procedure, Madam Chair, I12

would most certainly move approval of party13

status application of Linda K. Bumbalo,14

Timothy McFeeley and Pamela Biolley at15

Exhibits 28, 25 and 35, respectively, and I16

move approval of their party status17

applications and I'd invite a second.  18

CHAIRPERSON MILLER:  Second.  Did19

you say Claire Nader as well?20

VICE CHAIRPERSON ETHERLY:  Again,21

I'm just kind of treating that as holding it22
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in obeyance but -- 1

CHAIRPERSON MILLER:  Oh. 2

VICE CHAIRPERSON ETHERLY:  -- if3

you're comfortable moving forward, I'm more4

than happy to include that one as well today.5

CHAIRPERSON MILLER:  I'm6

comfortable. 7

Are others comfortable with that?8

VICE CHAIRPERSON ETHERLY:  Okay.9

I mean -- 10

CHAIRPERSON MILLER:  If you're not11

comfortable we don't have to -- 12

BOARD MEMBER HOOD:  So, you're13

saying the three plus the other person who the14

young lady is going to be represented?  We're15

looking at four?16

VICE CHAIRPERSON ETHERLY:  Yes.  17

CHAIRPERSON MILLER:  Yes.  18

VICE CHAIRPERSON ETHERLY:  So, the19

fourth would be Claire Nader at Exhibit Number20

36 since we have the representation of Mrs.21

Biolley that she's been authorized and Mrs.22



118

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Biolley can provide documentation at a later1

date.  I don't think it's necessary for today.2

But I'm comfortable with that so that would be3

my motion to move approval of those four party4

status applications.5

I think the record is very full on6

the part of those party status applications as7

to each of the elements of the party status8

test.  And I think it's appropriate to move9

forward at this time.  10

CHAIRPERSON MILLER:  Okay.  11

I also want to note that our12

records indicate that Ms. Biolley and Ms.13

Nader's party status applications may not have14

been timely filed but I would waive our15

requirements for that and still grant party16

status.  17

VICE CHAIRPERSON ETHERLY:  I would18

have no objection, Madam Chair.19

CHAIRPERSON MILLER:  Okay.  So,20

they will be either the Bancroft S Street21

Neighbors or some other name you may come up22
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with before you leave today perhaps.  Okay.1

Now that we know -- now that we're2

dealing with a party we're going to move --3

oh, I thought we had consensus.  Correct?4

Okay.5

Our next order of business.  We6

went back into Executive Session and to try to7

determine where the applicant was.  And our8

staff person was able to get in touch with9

him.  And in response, we got a motion for10

postponement which I can give you a copy.  But11

it's pretty simple to listen to and respond12

to, I think. 13

So, I'm going to read it.  It14

says.15

Dear Madam Chair.  I am writing to16

ask for a postponement.  I need additional17

meetings with the ANC and am stuck in New18

York.  Please grant a postponement as we have19

waited seven months for this hearing. 20

Okay.  Thank you, Michael Shaw.21

So, as we normally do when we get22
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a motion, we ask the parties.  Thank you.1

Just for the record Mr. Moy just delivered you2

a copy of this motion.  Right.  Okay. 3

Do you want to take a moment?  We4

usually ask the parties if they would like to5

respond to the motion.  6

VICE CHAIRPERSON ETHERLY:  And,7

Madam Chair, while the parties are considering8

that, I might also suggest with your agreement9

and unless my colleagues have any concerns,10

the parties should probably also have -- well,11

perhaps, I'm premature on raising this, but12

there also is the issue of the Advisory13

Neighborhood Commission's submittal to the14

Board that came earlier today that the parties15

probably themselves are not aware of.  Just as16

the parties kind of round out their17

understanding of where we are procedurally.18

In addition to the postponement request we did19

get a communication from the ANC Commission 2D20

today regarding their posture on the case and21

I wanted to just make sure that we got that to22



121

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

the parties so you are aware just kind of what1

all the different pieces on the board are2

looking like at this point.  3

In relevant portion you'll see.4

Mr. Moy is bringing one to you.  It appears5

that ANC-2D is not taking a position either6

for or against in this case.  So, just so7

you're aware.  But in the effort to keep us8

focused, I guess, right now, the primary9

question is your responses or thoughts about10

the issue of the Applicant's request for a11

postponement.  12

Thank you, Madam Chair.  13

CHAIRPERSON MILLER:  Thank you.14

VICE CHAIRPERSON ETHERLY:  And,15

Madam Chair, again as our parties are16

considering the question in front of them, it17

might also be useful just to kind of round18

out.  Again, I'm not trying to confuse issues,19

but I just want to kind of make sure everyone20

has a sense of what the full realm of options21

are.  22
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So, I don't know it would be1

helpful, perhaps, to if we don't postpone,2

your question might very well be.  Well, what3

happens today?  And I think there's a sense of4

how we could proceed today.  So, I don't know5

if it would be helpful to lay that out for the6

parties that are here with us today, Madam7

Chair, or I'm comfortable if we just want to8

kind of keep the question very simple.  And9

that is, do we postpone.  Yes or no.  And10

then, if not, we decide what to do next.  11

CHAIRPERSON MILLER:  All right.  12

Why don't I just put on the table.13

We went through this back there a little bit.14

You know, what are the options and this is15

where -- I mean, I was just going to let you16

respond before and I said what we were17

thinking of.  But you can respond to certainly18

what we're thinking of.  19

And that is that we continue this20

case to late September and with a specific21

warning to the Applicant that if he does22
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appear at that date, then we will decide the1

case without him appearing one way or the2

other.  3

If we go that route, I think it4

leaves still some options.  And one is, for5

instance, Ms. Biolley, is that?  Okay.  6

Since you have come up from7

Florida and might not want to be here again on8

September 25, if you think that's a real9

option, then we would still hear you today.10

That you could give your testimony and it11

would be in the transcript and the Applicant12

would have an opportunity to read your13

testimony in our record. 14

With respect to the others if you15

had testimony you wanted to give today, you16

could if you thought you couldn't be here on17

the 25th or that that was a hardship.  If18

that's not the case, you could just wait until19

the 25th and we'd proceed then.  20

It's not clear whether this case21

is going forward or not.  But based on the22
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Applicant failing to come today, but we1

usually give one warning before we rule2

against somebody who is not here.  3

VICE CHAIRPERSON ETHERLY:  And,4

again, if I may, Madam Chair.  I don't mean to5

be so focal today.  But I just can't say6

enough how unusual a footing we're in today.7

and I've used this phase a couple of times and8

I think it is appropriate.  I'm struggling9

with it, this idea of being over abundantly10

cautious.  Clearly this Board could11

conceivably take action today to dispose of12

this case one way or another and just simply13

be done with it.  14

For whatever reason, there have15

been either some miscommunication between the16

Applicant and his representative or some17

misunderstandings about what was going to18

happy today and for whatever reason the19

Applicant is not represented here today. 20

It does raise questions about the21

Applicant's rights being protected.  As22
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frustrating as this case is for the three of1

you and for your neighbors, as frustrating as2

it is at times for us, we're trying to balance3

that and so that's why we're probably walking4

so very deliberately and in a painful fashion5

it may seem, because you've given your time6

today.  That's why we're walking so7

deliberately through this today. 8

But I think it is a valid9

question, nevertheless, to ask.10

I might describe what would happy11

if we didn't postpone today.  Essentially, we12

have a record that's here.  The Applicant has13

filed his statement, you know, for better or14

worse it's in the record.  The Office of15

Planning has filed its report in denial of the16

application.  It's in the record. 17

We have the ANC report now which18

is taking no position so that ends up at the19

end of the day perhaps just being a wash.  But20

otherwise, there is a record.  The hearing21

typically I view it and I'm not speaking for22
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my colleagues, but I view it as an opportunity1

to just further expound on that record.  And2

clearly we're in a weird place today because3

the Applicant isn't here to further expound on4

the record and perhaps react to what you might5

say.  And that's a little bit of the concern6

in that if the Applicant doesn't have the7

opportunity to react to what you say, is that8

something the Applicant can pursue in another9

venue on appeal?  Or move for potentially a10

motion to reconsider should this Board take an11

action today. 12

So, there are those things that13

we're trying to balance against the fact that14

you're here.  You've spent your day.  You've15

left your place of work.  You left where you16

were at physically to be here.  And so we're17

trying to balance all of that.  And granted,18

it's a very awkward and frustrating balance19

for you.  Because at the end of day, hey.  You20

put your time in and the Applicant is not21

here.22
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But that's just a little bit of1

incite into as the Chair indicated what we try2

to struggle with in Executive Session and how3

we're trying to balance all of this stuff.  4

So, it's more than an explanation5

normally that we provide, but it's an unusual6

-- it's just an unusual setting that we're in7

and I just want to kind of give you as many of8

the cards on this table as possible.9

As parties now, you have a number10

of options.  You could indeed agree, yes.  We11

want to move forward today and not postpone or12

you may say, okay.  Yes.  Let's postpone.13

Let's have a period where the ANC and the14

parties and Applicant come together over these15

next couple of months.  Or you might very well16

say, we appreciate the Board.  We appreciate17

your desire to be flexible and try to18

accommodate everybody, but we think your19

record is complete.  We want to move for20

dismissal.  You may very well do that, your21

parties. 22
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Again, it's a very awkward1

footing.  But I feel very strongly about2

wanting to really give you as much of a sense3

as just what we've tried to struggle with as4

possible so you understand where we are. 5

Thank, Madam Chair. 6

CHAIRPERSON MILLER:  Let me say7

one other thing just because, you know, we8

know this whole party status thing is new to9

you all and we're giving you the benefit of10

all our knowledge here. 11

Nothing precludes you from filing12

a motion later of any sort.  As a party you13

are entitled to file a motion -- a pleading so14

just so you know that.  15

MS. BUMBALO:  Well, given our new16

name, the Bancroft S Street Parties, I think17

we'll probably each one of us speak to this.18

But I would oppose this motion.  He has19

already had the opportunity to meet twice with20

the ANC.  The first time his architect came21

and didn't really know any of the issues that22
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could be addressed by the questions.  And1

that's why, I think, the last hearing in front2

of you was postponed.  3

So, he did come to the ANC meeting4

and there was a full discussion.  There were5

neighbors there and just about all of the6

issues were raised. 7

As the ANC Chair's letter states,8

he was given the option of saying does he want9

to come again and he walked out and never came10

back and never contacted the ANC to say that11

he wanted to come back. 12

Thank you.  13

MR. McFEELEY:  I agree.  I would14

oppose a motion to postpone with all due15

respect.  Whatever the Board decides, I will16

participate in the process whether it's coming17

back next week or coming back in September18

because I think this is a very important issue19

and it's not -- I just don't have the20

knowledge to know what to do. 21

Let me suggest in addition to what22
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Linda just said, this man has wasted a lot of1

people's time.  It may not matter that he2

wastes our time.  It may not matter that it3

wastes the ANC's or Board's time and of course4

I'm being sarcastic.  Or the neighbors who had5

to wait for this and the Commissioner of the6

ANC gave him the opportunity to come back7

while we went through the rest of the agenda8

of that meeting and tell her what he wanted to9

do and he didn't do that.  10

We've shown up today.  He's in New11

York and failed to even contact the staff to12

say I'm held up in New York.  It was you who13

had to pursue him. 14

I would suggest this is a doctrine15

of judicial or administrative efficiency at16

stake here.  As Mr. Etherly has said, this is17

unusual.  What would be worse would be that it18

becomes usual.  19

If the Board grants this kind of20

postponement because people without good21

reason fail to appear, it will become usual or22
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it will become more usual than this is.  1

I think the economy of effort that2

has to be recognized here is the D.C. Zoning3

Board, the Office of Zoning, the Office of4

Planning, this Board, the staff.  We have a5

lot of business.  We private citizens have a6

lot of business.  One person cannot consume so7

much time. 8

I think that the Board should deny9

it.  And I won't speak to the substance of it10

because I don't think that's appropriate at11

this time, but I do have a lot to say on the12

issue of hardship because we're not.  This is13

a procedural motion and I oppose it. 14

MS. BIOLLEY:  I also oppose it.  15

CHAIRPERSON MILLER:  Could you16

just address whether -- I don't know what the17

right term is, but some adverse impacts to you18

all if it's continued to September?  Other19

than, I know, you've put out your time here20

today.  Is there something that would happen21

in the neighborhood or anything like that?22
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MR. McFEELEY:  No. I think it is a1

matter of the time that is spent by neighbors,2

by ANC Commissioners and by this Board as well3

as the D.C. staff of the Zoning Office.  I4

think that's the principal concern.5

However, procedurally this6

application has all kinds of errors in it.7

Parties who live next door were not notified.8

The sign on the building was not put up 159

days in advance.  I don't care what the guy10

says.  I know he says it was.  It wasn't.  I11

can prove that.  12

My point is not to hammer on small13

little details.  The point is that every step14

along the way with the regulations and the law15

are clearly intended so that all parties are16

notified and are present to present their17

points before this Board so you can make the18

right decision has been ignored by this man.19

So, I think he's making fools of20

all of us.  21

MS. BUMBALO:  Well it would22
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consume more time because if he came to the1

ANC we'd all have to go to the ANC meeting,2

participate in that.  We would have to keep3

all of these issues alive for months going4

into the future not knowing.  5

As far as Mr. Shaw's position is6

if this is dismissed he can go ahead and7

market it vigorously.  It's been on the market8

for sale.  He just isn't marketing it.  9

He could then be in a position --10

he would then have certainty as well as to11

what -- you wouldn't be wasting his time.  He12

told us at the ANC meeting what his mortgage13

payment was very month.  He would then perhaps14

be motivated to take a more aggressive stance15

in marketing the property.  16

He has no intention of moving it.17

He's never occupied it.  It's been vacant18

since he bought it.  19

MS. BIOLLEY:  That's partially20

incorrect.  That house has become a flop house21

for every friend with a New York license22
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plate.  There's an issue here of health.  The1

people who have been visiting there throw2

their trash on the ground.  The reason they3

throw the trash on the ground is because the4

garbage containers are filled with rainwater.5

They are never emptied.  We have mosquitos.6

I go out and I try to empty them. 7

There's trash in front of the8

house.  There's trash behind the house.9

There's trash everywhere you look.  10

We have rats.  We have mosquitos.11

We have garbage.  It impacts me.  That's my12

view out my back door.  Out of every window in13

my home.  14

One more thing.  The last meeting15

he promised to clean up around the house.16

There's piles of paper everywhere.  He's never17

removed one sheet of paper since we were here18

April 3rd.  19

CHAIRPERSON MILLER:  Okay.  I20

think you make some good points and we need to21

consider them, especially the fact that if22
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it's drawn out all the way to that thing1

lingers a long time.  2

VICE CHAIRPERSON ETHERLY:  Madam3

Chair, it would -- Madam Chair, it would be my4

suggestion.  Again, I think it's an5

appropriate time for the board to kind of6

discuss about how we move forward.  7

It would be my -- it's my strong8

sense that there simply hasn't been sufficient9

cause shown for the postponement in the sense10

that as my colleagues, as a number of my11

colleagues are aware, perhaps not Mr. Loud12

because he's just recently joined us.  13

I often times will try to air on14

the side of understanding when issues arise,15

when emergencies come up that otherwise impact16

an Applicant's ability to be present and to17

get their issues addressed. 18

I just haven't heard enough in the19

submittal to warrant a full postponement20

today.  That being said, what my inclination21

would be is to deny the postponement.  We have22
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the record as it's been established already,1

the Applicant's submittal.  We have an ANC2

report.  Again, no position, but we have an3

ANC report in the record.  We have an OP4

report again in denial but on the record as5

part of the file.  I think we could move6

forward with the presentation of the party in7

opposition case today and then set a --8

perhaps look to the future for a date where we9

either continue additional proceedings or set,10

you know, set this case for some type of11

decision action.  But I think that would be --12

that would be the fair and just resolution13

today for the purposes of the three14

individuals that we have in front of us, that15

we take advantage of their time today.  16

MS. MONROE:  I think the only17

problem is there's no opportunity for cross18

examination.  That's all.  I mean, otherwise--19

VICE CHAIRPERSON ETHERLY:  So, if20

we were to take their testimony and their21

presentation today, we would have to establish22
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another date in order or establish another1

opportunity at least for rebuttal testimony,2

if you will, or submittal from the Applicant.3

MS. MONROE:  Yes.  It's such a4

gray area.  5

VICE CHAIRPERSON ETHERLY:  Yes.  6

MS. MONROE:  I mean, I hate to7

sound like, you know, nobody knows.  But8

honestly, he's not here and generally speaking9

if your party -- the other party is entitled10

to cross examine.  So, it's an entitlement11

type thing.  But he's not here.  So,12

therefore, has he waived his entitlement?13

This is what I'm trying to figure out in my14

mind.  I don't know the answer. 15

I just don't want to do anything16

to cause problems in the future.  You know,17

issues on appeal, this kind of thing, we try18

to be as cautious as possible.  And even19

grants party status and, therefore, he would20

be entitled to question them, but he's not21

here.  So, I don't know where to go with that.22
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VICE CHAIRPERSON ETHERLY:  Let me1

-- oh, I'm sorry, Madam Chair.2

CHAIRPERSON MILLER:  Well, that3

sets a different angle.  I mean, I appreciate4

what this party has talked about, you know,5

with respect to the context of these kinds of6

applications and the impact on the community7

and how you have come out here and how much8

time it takes for the community to deal with9

this.  And the importance of certainty. 10

I don't know.  I'm beginning to11

feel that there is another way to go in this12

case and we can flush these out.  And that is,13

it is for us to dismiss it for failure of the14

Applicant to comply with our procedural15

requirement which is what we're talking about16

here was his failure to participate in this17

hearing.  It's his hearing and he's not here18

and we're not satisfied by this motion which19

was prompted by a phone call of our staff.  He20

didn't show any type of due-diligence in21

paying attention to this case. 22
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And then I just want to, you know,1

flush this all out.  Things have different2

ramifications.  If we were to dismiss this3

case, 3113.11 gives him the opportunity to4

file again, you know, in 90 days if he wants5

to pursue it.  And then, of course, an6

Applicant has an opportunity to file a motion7

for reconsideration.  So, it's not as if the8

Applicant has no options.  I think we're very9

concerned about giving due process to the10

Applicant as well as the opposition.  11

But I think the dilemma that we're12

in is a result of his failure to comply with13

these requirements.  14

BOARD MEMBER HOOD:  So, Madam15

Chair, I'm not understand.  You mentioned a16

word that kind of sparked my interest again.17

You said dismissal.  18

I'm just -- I'm wondering.  Maybe19

we need to entertain that.  I'm not sure20

because from what I'm hearing from Ms. Monroe,21

if we proceed with any testimony we have no22
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one.  We can't cross examine so that's a -- I1

don't even know if that's a gray area.  I2

think that's a black area.  That's a dark3

area. 4

But you also cited -- what was it,5

3113.11?6

CHAIRPERSON MILLER:  Yes.  7

BOARD MEMBER HOOD:  Which gives8

them an opportunity to come back with a filing9

in 90 days.  10

I don't now.  Maybe we need to11

revisit.  I'd like to hear some discussion on12

that if my colleagues are open to that.  And13

the reason I back off of the dismissal is I14

think from what I've heard, the BZA -- I will15

tell you.  I have never experienced this.  So,16

I had to sit back and relax because I've never17

experienced it.  It's like the gentleman said.18

It's a waste of everyone's time sitting as a19

whole because other people could have filled20

this slot.  And I was not privy to sit on the21

first one whether it was postponed or whatever22
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happened the first time.  I don't think the1

Applicant was ready.  He needed more time.2

And I don't know.  I'm really unclear exactly3

what the circumstance is this time but here we4

are again.  I believe you're in the same5

situation you were prior, at least the way I6

view it.  And allowing him more time. 7

Obviously, I don't think we can8

proceed with a hearing today obviously.  But9

to grant his postponement, I'm not in favor of10

it.  So, again, 3113.11 looks inviting to me.11

CHAIRPERSON MILLER:  Let me give12

you one other option.  I think that's what Mr.13

Etherly was getting at, I think.  And I think14

we should air it because this is kind of15

unchartered territory for us.  It's so rare16

that this would happen. 17

The other option is that we have a18

record in this case.  We leave the record open19

for a certain amount of time.  A short amount20

of time, you know, could be two weeks or21

whatever.  And then we make a decision on the22
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merits of the case without the benefit of a1

hearing that he may have foregone by not2

showing up.  3

We could here Ms. Biolley's4

testimony today since she traveled all the way5

from Florida.  And he could have an6

opportunity to respond to that if we give a7

few weeks leaving the record open.8

BOARD MEMBER HOOD:  Madam Chair,9

again.  If we hear any testimony and I do not10

want to cut anybody off, especially if you11

come from Pensacola, Florida.  Even if you12

come from Florida Avenue you still have the13

right as the District of Columbia to speak,14

the best way this Board is.  And I want to15

commend this Board for going far and beyond to16

make the car to the Applicant.17

But still if we hear from anybody,18

we still have started the hearing process.19

That's my concern.  I stand to be corrected,20

but we still have started something.  21

CHAIRPERSON MILLER:  Okay.  I22
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don't think there's a rule against our1

starting the hearing process.  2

BOARD MEMBER HOOD:  But, again,3

the way I understand it, there's no cross4

examination. 5

CHAIRPERSON MILLER:  Right.  6

MS. BIOLLEY:  I would be willing7

to drive the 19 hours.  This is very important8

to me, again, so you know, I will make that9

trip.  So, don't worry about me driving, you10

know.  I will.  This is important. 11

If we tamper with the situation by12

going forward, I'd rather make that drive than13

for this to take anymore of our time. 14

VICE CHAIRPERSON ETHERLY:  Well,15

I'll definitely jump in here, Madam Chair. 16

As my colleagues probably sense17

from our earlier discussion.  One of the18

things that the Board is weighing and OAG, the19

Office of Attorney General, was absolutely20

correct in highlighting just how much of a21

gray area this is.22
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Perhaps, informally, the Board has1

kind of adopted a little bit of a three2

strikes and your out kind of policy where we'd3

be confronted with shall we say, repeated4

requests for postponements or continuations.5

In this instance, what has made it6

very difficult for me to perhaps adhere to7

that informal standard has been the lack of8

what appears to be an attention to the conduct9

of this case on the part of the Applicant.10

The ANC's submittal has indicated11

perhaps a failure to follow through with12

certain steps in terms of resolving key issues13

and concerns.  Clearly, the lack of appearance14

on the part of the Applicant and/or a15

representative.  An Applicant is not required16

to be here but a representative most certainly17

is helpful in moving the case forward for the18

Applicant.  That is very, very concerning with19

me.  And the last minute facsimile submittal20

of the postponement request simply provided no21

grounds for any finding of good cause on my22
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part.1

Now, as I deal with the issue, and2

then I'll come to 3113.11, which the Chair3

raised.  And I appreciate the Chair raising4

that because I know that this is difficult for5

the Chair to deal with from the standpoint of6

balancing all of these competing concerns and7

interest and rights that we have at play here.8

As I look at 3105.11, which is in9

the portion of the zoning regs that deal with10

our rules of practice and procedure it reads.11

Unless all parties to a hearing before the12

Board agree otherwise or unless the Board13

orders otherwise, the Board shall not postpone14

or continue a hearing for a period in excess15

of 30 days from the date of such postponement16

or continuance or until the next available17

scheduled hearing date whichever is earlier.18

Now, that's not an unusual19

provision nor is it unusual for the Board to20

postpone or continue for a number of weeks in21

excess of 30 days.  But I offer that because22
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what I'm endeavoring to do is try to be try1

to the spirit of the zoning regs as it deals2

with this very important issue of when you3

have an advertised application and it's ready4

for action, but for whatever reason the pieces5

aren't in place, how do we as a Board deal6

with it? 7

I keep referencing this issue of8

good cause.  To the best of what I can find,9

the only place that references good cause is10

Section 3100.5, again, of the zoning regs11

which reads.  Except for Sections 3100 through12

3105, 3121.5 and 3125.4, the Board may for13

good cause shown waive any of the provisions14

of this chapter if in the judgment of the15

Board the waiver would not prejudice the16

rights of any party and is not otherwise17

prohibited by law. 18

I could conceivably read that19

3100.5 by its terms to not be applicable to20

3105 because it says.  Except for 3105.  It21

seems to suggest that even when there's good22
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cause shown, this Board can't postpone beyond1

a 30-day period from the date of such2

postponement.  3

Now, that may be a very tortured4

kind of way around legal analysis, but perhaps5

at the end of day, Madam Chair, as I look at6

those two specific provisions, and then come7

to 3113.11, I feel very strongly that we are8

in a setting where an application has failed9

to comply with the procedural requirements of10

our title in terms of what's happened today.11

In terms of what we receive from the ANC. 12

Again, I'm being very clear in not13

addressing the testimony that we've heard14

today is because I think Mr. Hood's point is15

a good one.  The moment we open it up and veer16

into testimony from you as OAG indicated,17

technically the Applicant would have a right18

to cross examine that. 19

From my standpoint and for my20

colleagues consideration, I would submit that21

this Applicant has failed to comply with our22
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procedural requirements and under 3113.11 I1

think this application is appropriate for2

dismissal.  That's not getting into any of the3

substance of the application, as the record4

holds at this point.  5

BOARD MEMBER HOOD:  Was that a6

motion through?7

VICE CHAIRPERSON ETHERLY:  That8

was a motion, Madam Chair.9

BOARD MEMBER HOOD:  I second. 10

VICE CHAIRPERSON ETHERLY:  Thank11

you very much, Mr. Hood.  12

With leave from the Chair for just13

further discussion just to clarify, I moved14

that this application be dismissed pursuant to15

3113.11 for failure to comply with the16

procedural requirements.  17

Again, as we discussed the grounds18

for my motion and again thank you, Mr. Hood,19

for the second.  There is an absence of good20

cause. Whether you read a good cause21

requirement into this or not, being generous,22
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there's been an absence of good cause with1

respect to this Applicant's request for2

postponement.  I am extremely concerned by the3

failure of representative appearance today on4

the part of the Applicant.  And tied with what5

we've heard from the ANC by virtue of its6

submittal today, this represents a pattern. 7

In other instances where we've8

grappled with this three strikes and you're9

out issue, I've seen instances where10

applicants have sat at that table and have11

presented grounds for good cause. 12

I've changed legal representation.13

I've changed the application or I am14

continuing to work with the ANC to reach a15

satisfactory consensus approach.  I am not16

hearing any of that in this instance nor do I17

find anything in the record to support an18

adequate reading of any of those things19

happening that would in my mind constitute20

good cause for continuing forward in this21

case.  22
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The provisions of Section 3113.111

as the Chair read provide for the Applicant to2

90 days out from the date of the issuance of3

our order dismissing the application to come4

back forward.  What this does for me is it5

sends a very clear message that in the absence6

of clear, good cause, this Board and members7

of the community are not going to stand by and8

be used as involuntary -- I mean, I struggle9

to find a term for where I feel we are at10

today in the absence of any credible good11

cause for postponing this application any12

further.  13

Thank you, Madam Chair.14

MS. MONROE:  Excuse me.  I just15

want to say one thing. 16

I assume your motion to dismiss17

the case and therefore you would be moving18

also to deny the motion to postpone.  Right?19

I mean, that's -- 20

VICE CHAIRPERSON ETHERLY:  That21

would be correct. 22
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MS. MONROE:  Kind of all wrapped1

up.  Okay.  2

VICE CHAIRPERSON ETHERLY:  That3

would be correct.  So, it would be pursuant to4

3113.11, motion to dismiss the case but part5

of that motion in and of itself would be a6

motion to deny the postponement request.7

BOARD MEMBER HOOD:  But, Ms.8

Monroe, let me just ask.  9

If the motion was put before to10

dismiss, we wouldn't even need to include this11

in the motion - -postponement?12

MS. MONROE:  Probably not.  13

BOARD MEMBER HOOD:  Right.  14

MS. MONROE:  But because it's kind15

of a preliminary matter, I just wanted to make16

sure it was taken care of too.  That's all.17

It's kind of hanging out there.  18

VICE CHAIRPERSON ETHERLY:  I mean,19

I would perhaps suggest.  I mean, and I20

appreciate the need to be very clear on how21

we're moving.  Because I'm suggesting a very22
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decisive step and I recognize that with my1

colleague. 2

If it's cleaner to simply deal3

with the 3113.11 motion first, and then4

depending on how that's resolved, it could5

mute the postponement request.  I'm fine6

moving in that direction. 7

So, for the sake of clarity, if8

it's cleaner, and I actually think it might be9

to simply just deal with the 3113.11 issue10

itself.  Or if need be, I think the grounds11

for both motions are the same.  So, if it's12

more appropriate to say let's deal with the13

postponement request first for the sake of14

clarity, I would move denial of that request15

for postponement for the grounds that I've16

already stated, lack of good cause shown for17

the granting of that postponement.18

BOARD MEMBER MANN:  Madam Chair, I19

have a procedural question that has nothing to20

do necessarily with the decision to be made,21

but what I would like to know is.  If we were22
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to dismiss.  If we were to dismiss the case,1

and the Applicant has the right to reapply2

within 90 days of the issuance of the final3

order, is that order a full order because it's4

a case with opposition, or is it a summary5

order?  6

CHAIRPERSON MILLER:  Ms. Monroe7

seems to want to answer that.  8

MS. MONROE:  I do have my reg. 9

3113.11, I have to read the10

language.  I'm not sure it says anything about11

an order. 12

CHAIRPERSON MILLER:  The question13

is.  Could we issue a summary order or would14

we need to issue a full order?  15

VICE CHAIRPERSON ETHERLY:  Well, I16

would guess that OAG will weigh in that the17

provision say, failure to comply with the18

procedure requirements of this title.  So, I19

would figure that at minimum the order would20

have to state those grounds.  And those21

grounds in my estimation would be the failure22
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to appear today. 1

CHAIRPERSON MILLER:  Exactly.  I2

think it would be in the line of a summary3

order because there wouldn't be that much to4

get into.  We wouldn't be getting into the5

evidence in the case at all. We just would be6

getting into the procedural requirements that7

he didn't meet.  8

So, call it a summary.  Hybrid9

summary.  Whatever, it's something that's not10

that lengthy.  11

MS. MONROE:  Or a dismissal order.12

CHAIRPERSON MILLER:  Whatever.  As13

long as he would know the grounds on which to14

appeal and move for reconsideration. 15

I just want to just throw out in16

our discussion through and I did put out that17

route and I think that that is fine.  The18

downside is if we were to rule on the merits19

there would be more finality for the community20

and that we would have made the decision on,21

you know, this variance questions. 22
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In this case, when we -- if we1

dismiss on those grounds, three months later2

he may be back in with the same project.3

That's just -- the question will not have been4

answered. 5

If we decide on the merits, we'd6

give more finality to everybody concerned, not7

just the community but to obviously the8

Applicant.  However, I'm not sure how we do9

that and, again, this is the first we're10

actually dealing with this situation.  11

I'm not sure whether or not we can12

waive a hearing.  Where is the waiver13

provision in the regs?  It says that we can14

waive certain regs.  15

VICE CHAIRPERSON ETHERLY:  The16

provision  that I was reading from is found17

at--18

MS. MONROE:  It's 3100.5.19

CHAIRPERSON MILLER:  Thank you.20

Because I just want to say.  I was21

looking at 3117.2 says.  A public hearing even22
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if expedited under 3116.1 shall be held on1

each appeal or application.  The hearing date2

for an appeal or application may be advanced3

or postponed by order of the board for good4

cause shown.  5

BOARD MEMBER HOOD:  You know, the6

only problem, if I could, Madam Chair.  I7

think if -- I'm just trying to -- I think what8

we all are saying.  We're trying to get to the9

say way whether it's dismissed or whether we10

continue.  I think we're all trying to get to11

the same thing.  We're grappling with this.12

at least I am, because I've never experienced13

this.  14

But even if we were to go that15

route and the only way I think we can get16

there is to have them stand on the record.17

And the only way anybody can stand on the18

record if they want to come in and state that19

they want to stand on the record.  20

So, I just think 3111 -- what was21

it?  3111.3 -- I'm sorry, 3113.11 is the22
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fashion I would suggest that we move.  Because1

we talk about good cause.  I think this Board2

has moved over-accommodating as far as3

reaching out to an applicant as was stated to4

try to get them to -- hey look, where are you?5

We're looking for you. 6

And also I'm sure in the7

administrative procedures act I'm sure that8

this is covered and I'm not that familiar with9

it so I probably shouldn't go down that line.10

But I'm sure in situations like this are11

covered in the fashion in which we possibly12

should move. 13

I think in our case the zoning14

ordinance, 3113.11 is the way -- and I15

understand you're not trying to.  I think we16

end up in the same place.  17

If we dismiss he can come back in18

90 days for finality.  If we stand on the19

record, it's a potential for an appeal.  We're20

trying to safeguard too much.  It's a21

potential for an appeal because some of the22
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things that are addressed here, if he was1

possibly here, he may state that I was coming2

to address them but I haven't had the3

opportunity.  4

So, I think the safe way in this5

fashion is 3113.11.6

CHAIRPERSON MILLER:  Okay.  Let me7

just give you one other option because just to8

confuse things. 9

Not to stand on the record but to10

leave the record open for say 30 days or so in11

which case all the parties can address this12

variance issue in writing.  And then we make13

a decision that he would have foregone hearing14

by his own failure to send a representative.15

And I was just grappling to see16

whether we thought our rules allowed that.17

And the benefit of that is that you get18

finality to this case.  19

BOARD MEMBER HOOD:  I will say can20

nobody say that you have not been21

accommodating.  While I disagree, I'll take22
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the blame.  I really stand for 3113.11 and I1

think that there's adequate sufficient time2

for him to do what he needs to do in 90 days.3

And, unfortunately, I just don't know how we4

get to the final resolution today for the5

community.  I just don't know how we get6

there, but I understand where you're coming7

from and I appreciate trying to look for other8

avenues so we can finally bring some closure9

to this particular situation and issue.  10

But, again, as my colleague Board11

Member Etherly stated, he elaborated so well12

on 3113.11 to dismiss procedural requirements.13

I just think that is the safe way and the best14

fashion was to move at this particular time.15

I don't see no other way because if we leave16

anything open, we're still -- it's almost like17

we're still having a case.  I mean, we're18

still having a hearing.  19

CHAIRPERSON MILLER:  I guess my20

point is, it's not just to be accommodating to21

the Applicant, it's to be accommodating to the22
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community as well. 1

BOARD MEMBER HOOD:  And that's2

what I meant to say.  3

CHAIRPERSON MILLER:  Yes.  So,4

that there is closure on this.  5

BOARD MEMBER HOOD:  For the6

community because I think that's what you7

stated. 8

CHAIRPERSON MILLER:  Yes.  9

BOARD MEMBER HOOD:  I mean, you're10

trying to find the balance between this and I11

really don't see it.  I just don't see us12

getting there. 13

VICE CHAIRPERSON ETHERLY:  And I14

fully understand where the Chair is coming15

from in terms of her concern because there16

under my scenario, my proposed motion, there17

would be no discussion of the substance of18

this case.  But I think the Chair's concern19

about finality is going to ultimately be an20

elusive quarry for us today.  Because I21

believe at the end of the day the Applicant22
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will still have the ability to file a motion1

with this Board regardless of which procedural2

action we take to either reconsider that3

action or to appeal that decision. 4

So, as much as I would like to5

think that we achieve finality with either one6

of those routes, I think ultimately we're not7

going to be able to achieve it.  Thus, my8

chief concern here is in recognition and9

acknowledgement of the parties that have taken10

their time, inclusive of the ANC which11

although not represented is on the record with12

the filing which speaks to this Applicant's13

failure to adequately carry out their process14

to the end.  15

I don't think this Board has ever16

had to answer the question of technically17

whether an appearance is actually required for18

an application.  As a lawyer, it would be very19

interesting to try to argue that on appeal20

because when you read the appearance and21

representation section it uses "may" quite22
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repeatedly.  So, it would be an interesting1

exercise and it was one which I contemplated.2

Treat the record as being full and complete in3

this case.  We have the Applicant's first4

submittal which has plans, which has5

something. 6

We have the Office of Planning's7

report.  Again, the ANC is taking no position,8

but that's in the record.  Those were the key9

aspects of the case that we normally listen10

to.  11

We then take the party in12

opposition's testimony today and then we13

either decide on the case today or we set it14

for decision maybe.  That could be an15

alternative approach.  But I think and this16

comes back to my colleague, Mr. Hood's point.17

I don't think the Applicant has earned that18

consideration, that level of accommodation19

even up to this point.  By the failure to20

appear today, by the poorly handled request21

for postponement with no grounds or for good22
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cause shown.  And again buttress by the ANC1

submitted there's a pattern that's emerged2

here which moves me to be inclined to be very3

forceful in how we dispose of this matter on4

the procedural aspect of 3113.11 so we send a5

very clear message that while this Board6

informally looks to a three strikes and you're7

out approach to these kinds of issues, in the8

absence of good cause, you're not even going9

to get the benefit of that safe harbor. 10

This Board is going to use a very11

strong and heavy hand in terms of dealing with12

Applicants who simply aren't complying with13

our procedure requirements.  So, that's why I14

continue to agree with my colleague, Mr. Hood,15

about who was kind enough again to second my16

motion that the procedural approach to17

dismissing this action is the most appropriate18

one.19

At the end of the day, the20

Applicant could very well still come back.21

BOARD MEMBER LOUD:  Madam Chair, I22
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also want to weigh in in support of Mr.1

Etherly's motion.  I'm not as troubled, I2

guess, by what I'm hearing today as some of my3

colleagues are.  In that from my vantage4

point, the Applicant is not here to prosecute5

his case.  I'm not convinced inferring from6

the document that was faxed to us that there7

is a credible reason for the Applicant not to8

be here.  But assuming that there is, the9

rules allow for a motion for reconsideration10

within 10 days and that's one of the11

contingencies that motion for reconsideration12

i s  d e s i g n e d  t o  a d d r e s s .  13

If there are compelling reasons14

for the Applicant not being here, those15

reasons can be addressed in the motion for16

consideration.  The time frame certainly --17

it's a disincentive to playing around with the18

process because you only get 10 days.  19

So, I would err on the side of20

supporting the motion to discuss for failure21

to prosecute with the understanding that if22
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there's a compelling reason for the1

architect/the owner to not have been here2

today, we will hear that within the next 103

days and we can conduct ourselves accordingly.4

Thank you.  5

CHAIRPERSON MILLER:  Thank you.6

Just a second. 7

Mr. Etherly, I know that you have8

a motion before us, but I'm wondering if we9

might be able to, with your permission step10

outside and just hear once more from the party11

in opposition.  I know that there's a question12

out there and also I would be interested in13

whether they have an opinion with respect to14

the two options that the Board is grappling15

with.  One being the dismissal for failure to16

prosecute the case.  the other being keeping17

the record open and then ruling on the merits18

of the case without another hearing.  19

VICE CHAIRPERSON ETHERLY:  Madam20

Chair, I would have no objection.  21

CHAIRPERSON MILLER:  Thank you.22
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MS. BIOLLEY:  If he comes back in1

six months with the same desires, does this2

file follow that or does he start with a clean3

sheet?  I mean, all the work that we've put4

into sending you our opinion, is that tacked5

on to his new request for you to consider?6

CHAIRPERSON MILLER:  My7

understanding -- my understanding is it would8

be a new file, but he could put in that new9

file whatever he so chooses.  So, could you.10

MS. BIOLLEY:  So, we could ask11

that -- all the things that have been gathered12

for this case still be tacked on to his?  Or13

would we have to redo everything?14

CHAIRPERSON MILLER:  My15

understanding is you probably would have to16

copy those filings and then put them in the17

new record.  You couldn't ask it to be moved18

forward.  It would be a new case.  19

BOARD MEMBER HOOD:  But could we20

get back -- I'm always recycling. 21

With the exception of the main22
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file, we -- it depends on what happens.  I can1

always give you what I have because these are2

copies.  I think that would help out.  In the3

spirit with Earth Day last week.  4

MS. MONROE:  I just want to5

interject to clarify one thing. 6

If -- if -- if -- this is all if.7

If this case dismissed today, the Applicant8

moves within 10 days of the order for9

reconsideration, it would still be the same10

tile, because you're still dealing with the11

same case, reconsideration of the same -- all12

parties, everything stays the same. 13

If it is dismissed today and he14

does not move for reconsideration, it's gone15

and he can reapply without leave.  He has to16

wait 90 days.  So, on the 91st day he can17

reapply.  He can reapply with the exact same18

facts or he can change it.  Whatever you want,19

but it would be a new case.  You would have to20

reapply for party status.  It wouldn't be21

automatic. 22
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MS. BIOLLEY:  Okay.  1

BOARD MEMBER LOUD:  Madam Chair,2

not to belabor this too much but I think it's3

an important question. 4

Would the doctrine of judicial5

notice allow for recognition of what has been6

a pretty extensive file prepared by all the7

parties in the case, including the point of8

party status.  9

MS. MONROE:  As far as whether or10

not party status would be granted. 11

I think would somewhat depend on12

the new application.  Because if he had filed13

a new application that was different in any14

way, it might affect.  I mean, I hate to say15

this, but it might affect whether or not party16

status is granted for that application if the17

facts are different at all.  I think we'd have18

to wait and see.  19

BOARD MEMBER LOUD:  But I think20

barring that kind of contingency, certainly21

the hope should be held out that the file that22
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is currently before us would be judicially1

recognized by this body and wouldn't have to2

be -- it could be incorporated into the filing3

for the case and would not have to be4

recreated verbatim by -- 5

CHAIRPERSON MILLER:  That's not --6

no.  7

BOARD MEMBER LOUD:  That's not8

correct?9

CHAIRPERSON MILLER:  No.  It's10

just not the way it works in the office. 11

So, you know, unless we make some12

different rules based on Earth Day or13

whatever, that's not just the way it works. 14

We take judicial notice, you know,15

regulations and cases and things like that.16

But it's all new filing.17

BOARD MEMBER HOOD:  Well, I can18

tell you for a fact that the Zoning Commission19

we had a issue and the community needed their20

materials back.  And we had the main file.  I21

can tell you for a fact we all gave it back.22
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In that case, if that was the spirit that you1

were talking about, Board Member Loud?2

BOARD MEMBER LOUD:  I think and3

again I'm obviously very new to this process.4

But in regular trial process, basic facts can5

be judicially recognized.  Obviously the laws6

aren't always judicially recognized.  But to7

the extent that there's some basic facts in8

this case that one would not want to put the9

burden on anybody to try to recreate it.  The10

facts don't change.  It would just seem to me11

that those could be recognized all over again.12

But I defer to legal counsel in13

trying to clear all of that.  14

VICE CHAIRPERSON ETHERLY:  I would15

tend to think.  I mean, I think no one is16

incorrect in this reading.  I mean, again, in17

my tenure with the Board, it's been a very18

rare test, if you will, of the extent.  But19

under 3117.3, the presiding officer, typically20

the Chair, does have the ability under 3117.3B21

to rule upon offers of proof and receive22
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relevant evidence.  1

Now, again, this Board ha not had2

the need in my tenure to be aggressive and3

broad in its reading of that provision.  You4

know, we rarely get this complicated with this5

nuance in terms of the procedural aspect.  6

But I would hazard a guess that as7

OAG testified, a new filing would be a new8

case and would require additional filings, but9

does not in anyway prevent you from simply10

duplicating the work that you've already done,11

if it happens to be.  And, again, I'm12

emphasizing these are all extremely13

hypothetical discussions.  14

If the submittal of a new15

application represents no material change to16

the case, you've already done the work and17

you're simply resubmitting it into a new case18

file.  And that's perhaps the easiest and19

cleanest way to do it.  20

I wish we did have the ability to21

say, yes.  We can simply just do judicial22
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notice but maybe that gets a little too, you1

know, a little too extravagant of an2

expression for it.  But I think the spirit of3

your question is.  If he comes back with a new4

case, you know, are we going to have to redo5

all of this work?  6

Well, there's a yes to it, but to7

an extent there's a lot that you can just8

simply file again because you've already done9

the work.  10

CHAIRPERSON MILLER:  Okay.  Do you11

have any response to my question?  Okay.  12

MR. McFEELEY:  Thank you.  Just a13

brief response. 14

I'd like to, correct me if I'm15

wrong.  But if the gentleman was here we'd16

proceed with the case in toto today and this17

Board denied the request for a variance, he18

still could file after 90 days?  Market19

conditions could -- no.  Is that not correct?20

CHAIRPERSON MILLER:  No.  No. 21

BOARD MEMBER LOUD:  No.  A22
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dismissal allows you to file after 90 days.1

I think and I can't cite the reg right now.2

But I think if you're denied you have to wait3

a year. 4

MR. McFEELEY:  Okay.  So, then5

that's very helpful then.  6

The difference is  the parsing is7

-- you know, whether he could file again after8

90 days or he could file again after a year.9

You know, I think -- again, I10

stand with what I'd said before.  I think for11

reasons of administrative, if not judicial12

economy, that, you know, this should not go13

forward on a procedural basis.  If he decides14

to go forward then he decides to go forward.15

He has to write another check for16

$800.  I mean, there is something here about17

the taxpayers resources being wasted that18

really bothers me.  19

So, I think the burden is on him20

to restart this case.  He dropped the ball.21

The game is over.  You know, we can't have,22



174

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

you know, a basketball game with one team.  He1

didn't show up to play so he forfeited the2

game.  He can come back and play again, but3

he's got to pay the entrance fee.  And, yes,4

we don't like it that we're going to have to5

refile party status, refile the reasons,6

organize in the community, go to ANC meetings,7

but that's what we'll have to do.  8

CHAIRPERSON MILLER:  Well, thank9

you.  I don't think that's a given10

necessarily.  I mean, who knows what will11

happen.  So, okay.  12

Okay.  Anything else anyone else13

wants to say?  14

Okay.  Yes.  I think that given15

the situation we've thoroughly parsed our16

regulations and we have -- it looks like we17

have two options and you have a motion on the18

table, Mr. Etherly, to dismiss it for failure19

to prosecute.  And, I believe, that it fits20

that case. 21

And as you said, he will have an22
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opportunity to file a motion for1

reconsideration if he believes this is an2

error and has something more to put before the3

Board.4

And I also believe your motion5

also goes to denying the motion for6

postponement which I would support as well, in7

that it does not set forth a good cause for8

this postponement. 9

And as we can see, the failure of10

someone to show up like this does highly11

inconvenience members of the community as well12

as the whole Office of Zoning and the Zoning13

Board.14

Any other comments?15

Okay.  Then I'll call a vote on16

this.  We all know what the motion is, do we17

not?  I've basically reiterated it, I think.18

Okay.  All those in favor, say19

aye.20

(AYES)21

CHAIRPERSON MILLER:  All those22
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opposed?  1

All those abstaining?  2

Ms. Bailey, would you like to call3

the vote?  4

MS. BAILEY:  The vote is recorded5

as five, zero, zero.  6

The motion was to deny the request7

to postpone the hearing and to dismiss the8

case for failure of the Applicant to prosecute9

the application.  10

The motion was made by Mr.11

Etherly, seconded by Mr. Hood.  Mrs. Miller,12

Mr. Mann and Mr. Loud is in agreement.  13

CHAIRPERSON MILLER:  Yes.  You14

have a question?15

MS. BUMBALO:  If he does file a16

motion within 10 days, I assume we get notice17

of that motion?18

CHAIRPERSON MILLER:  Yes.  You're19

a party.  You should get notice.  20

MS. BUMBALO:  Thank you.  21

CHAIRPERSON MILLER:  What I think22
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is though -- perhaps you can see Mr. Moy1

afterwards as to like what address he should2

be sending it to.  Instead all three of you3

perhaps it would just be to one address.4

Because the Applicant may not know to serve5

you yet.  So, Mr. Moy can be a facilitator6

that way is that happens.  7

Okay.  Thank you.  8

MS. BAILEY:  Actually, Madam9

Chair, if they could put something in the10

record that would be appropriate.  Maybe just11

put a little brief statement in the record12

where we should send that order to that would13

be appropriate as well.  14

CHAIRPERSON MILLER:  A good15

suggestion.16

And, yes, you can name your party17

in the record too.  S Street Bancroft18

Neighbors, whatever, and then CO and the19

address. 20

MR. MOY:  I might add to on the21

witness card -- you can do that on the witness22
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card as well with the address and the name of1

the consolidated party that the Recorder will2

have.  Yes.  3

CHAIRPERSON MILLER:  Okay.  If4

there aren't any other questions, then I think5

that resolves this case. 6

Are there any other items on the7

agenda, Ms. Bailey?8

MS. BAILEY:  No other items on the9

agenda.  10

CHAIRPERSON MILLER:  Okay.  Thank11

you.  12

Then this hearing is adjourned.  13

(Whereupon, the above matter was14

concluded at 4:02 p.m.)  15

16

17

18

19

20

21

22
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