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P-ROGCGEEDI-NGS
9:58 a.m

CHAI RPERSON M LLER:  Good nor ni ng.

This is April 24th, 2007, Public
Hearing of the Board of Zoni ng Adjustnent of
the District of Colunbia. M nane i s Ruthanne
MIller, I"'mthe Chair of the BZA. And to ny
right is M. Curtis Etherly, a nayora
appoi ntee and next to himis M. Anthony Hood
fromthe Zoning Comm ssion. To ny left is M.
Marc Loud, also a mayoral appointee. And M.
John Mann representing NCPC. diff My from
the Ofice of Zoning, Lori Mnroe from the
O fice of the Attorney General and Ms. Beverly
Bailey from the Ofice of Zoning. And |
believe to ny far right is M. Wod who w ||
i ntroduce hinself later with the Ofice of
Pl anni ng.

Copies of today's agenda are
avail able to you and are located to ny left in
the bin near the wall -- near the door.

Pl ease be advised that this
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proceeding is being recorded by a Court
Reporter and IS al so webcast live.
Accordingly, we nust ask you to refrain from
any disruptive noises or actions in the
heari ng room

When presenting information to the
Board, please turn on and speak into the
m crophone first stating your nane and hone
addr ess. Wen you are finished speaking,
pl ease turn your m crophone off so that your
m crophone is no |onger picking up sound or
backgr ound noi se.

Al persons planning to testify
either in favor or in opposition are to fill
out two wtness cards. These cards are
| ocated to ny left on the table near the door
and on the witness table. Upon com ng forward
to speak to the Board, please give both cards
to the reporter sitting to ny right.

The order of procedure for special
exceptions and variances is: (1) statenent

and wi t nesses of the Applicant; (2) Governnent
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reports, including Ofice of Pl anni ng,
Departnent of Public Wrks, DDOI, etcetera,;
(3) report of the Advisory Neighborhood
Comm ssion; (4) parties or persons i n support;
(5) parties or persons in opposition; (6)
cl osing remarks by the Applicant.

Pursuant to Section 3117.4 and
3117.5 the following tinme constraints may be
mai nt ai ned. The Applicant, Appell ant, persons
and parties except an ANC in support,
I ncl udi ng wi t nesses, 60 m nutes collectively.
Appel | es, persons and parties except an ANCin
opposition including wtnesses 60 mnutes
collectively. Individuals three m nutes.

These time restraints do not
I ncl ude cross exam nation and/or questions
from the Board. Cross exam nation of
Wi tnesses is permtted by the Applicant or
parties.

The ANC in which the property is
| ocated is automatically a party in a speci al

exception or variance case. Nothing prohibits
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the Board frompl aci ng reasonabl e restrictions
on cross examnation, including tinme limts
and limtations on the scope of cross
exam nati on.

The record will be closed at the
conclusion of each <case except for any
material s specifically requested by t he Board.
the Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the person nust submt the
evidence to the Ofice of Zoning.

After the record is closed, no
other information will be accepted by the
Boar d.

The Sunshine Act requires that the
public hearing on each case be held in the
open before the public. The Board nmay
consistent wthits rules of procedure and t he
Sunshi ne Act enter executive session during or
after the public hearing on a case for
pur poses of reviewing the record or

del i berating on the case.
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The deci sion of the Board in these
contested cases nust be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the nenbers of the Board in
conversati on.

Pl ease turn off all beepers and
cell phones at this tine so as not to disrupt
thi s proceedi ng.

The Board wll now consider any
prelimnary matters. Prelimnary matters are
those which relate to whether a case will or
shoul d be heard today such as requests for
post ponenent, continuous or wthdrawal or
whet her proper and adequate notice of the
heari ng has been given.

If you are not prepared to go
forward with the case today or if you believe
that the Board shoul d not proceed, nowis the
time to raise such a matter.

Does t he staff have any

prelimnary matters?
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M5.  BAI LEY: Madam Chair and
Menbers of the Board, to everyone good
nor ni ng.

St aff does not have any
prelimnary matters at this tinme.

CHAI RPERSON M LLER:  Thank you.

MS. BAI LEY: O her than swearing
in the wtnesses, Madam Chair.

CHAl RPERSON M LLER  Yes, pl ease.

Wuld all individuals wshing to
testify today please rise to take the oath?

MS. BAI LEY: Wul d you please
rai se your right hand? Do you solemly swear
or affirmthat the testinony that you will be
giving today will be the truth, the whole
truth and nothing but the truth?

Thank you.

CHAl RPERSON M LLER: Good nor ni ng.
Are you M. Levine? How did we know that?
Ckay. Would you like to cone forward pl ease.

MS. BAI LEY: s this a good tine

to cal the case, Madam Chair?
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CHAI RPERSON M LLER: Yes, it i1s.
Thank you.

V5. BAI LEY: Application No. 17605
of Gerald D. Levine, pursuant to 11 DCWMR
3104.1, for a special exception to allow a
rear addition to a single-famly detached
dwel I'i ng under Section 223, not neeting the
side yard requirenents of Section 405. The
property is zoned R-1-B and it's |ocated at
3605 Livingston Street, NW Square 1994, Lot
19.

CHAI RPERSON M LLER:  Good nor ni ng.

MR, LEVINE: Good norni ng.

CHAl RPERSON M LLER: Could vyou
I ntroduce yourself for the record please?

MR LEVI NE: Yes. My nanme 1is
Gerry -- CGerald Levine, CGerald D. Levine. |
live at 3605 Li vi ngst on Street, NW
Washi ngton, D.C. 20015.

CHAI RPERSON M LLER:  Ckay. Thank
you.

And you're here on a 223?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

11

MR LEVINE: Yes. | am

CHAl RPERSON M LLER: For an
addition to your kitchen? |Is that correct?

MR LEVINE: Correct.

CHAI RPERSON M LLER: | under st and
you have a statenent here.

MR LEVI NE: | do. | passed our
copies. Wuld you like ne to read it or --

CHAIl RPERSON M LLER: el |, I
haven't had a chance to look at it --

MR LEVINE: Ckay.

CHAI RPERSON M LLER: -- because it
was just out here. But, | think | would I eave
that up to you. Basically, it's your case to
put forward.

W have read the record and it
appears that you' ve made a good case here.
But if you want to either read your statenent
or highlight how you neet the standards of
223, that would be fine.

MR LEVINE: Well, 1'll just go

ahead and read it.
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"' mthe Applicant for this special
exception along with ny wife Sarepo Kevner.
M/ wife and | have lived in our hone on
Livingston Street for exactly 30 years
actually this nonth.

W raised our three daughters
t here. The house was built in 1926. It's
situated in the R 1-B Zone. It is not an
historic district.

The kitchen has never been
noderni zed. We would now |like to add a snal |
four-foot edition to the rear of the kitchen
In order to extend the eating area along the
lines of the current exterior west wall out
into our existing brick patio. This woul d
permt us to have a squared off kitchen
provi ding roomfor an island, extended counter
space, |l arger eating area, food storage space,
new shelving and a long with new appliances
and |ighting.

The edition would be wholly in

keeping with the style and texture of the
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exi sting kitchen. The existing side yard is
approximtely three feet from the west
property line of a lot. Section 4058 of the
zoning regul ations permts the extension of a
non-conform ng side yard adjacent to a house
built before 1958 with a m ninmum of a five-
f oot set back.

W are thus requesting a special
exception for the two-foot side yard
shortfall.

We bel i eve we satisfy t he
requi renents for the granting of special
exception as to our property. The requested
relief for this small edition to the kitchen
Is in harnony with the general purpose and
I ntent of the zoning regul ati ons and naps.

It wll also not adversely affect
t he use of any nei ghboring properties interns
of light, air or privacy and would not be
visible fromany street.

W have submtted a petition to

the Board evidencing the concurrence for the
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speci al exception fromseven of our nei ghbors.
Only one property owner will actually be able
to see the full edition from her porch or
backyard and she concurs in our request as
does the owner at the back of our property who
wll be able to see only a small portion of
the edition through the trees and fence at the
rear of our property.

There will be no loss of 1|ight,
air or privacy for any nei ghboring property at
any tinme of the day as a result of this four-
f oot kitchen extension.

In addi tion, we have al so
subm tted evidence of the concurrence of ANC
34-G as to this request after hearings were
held on the matter in February. | actually
chair that ANC, 34-G but recused nyself from
any participation wth respect tothis matter.

The dates of the ANC approval --
It was actually held tw ce on January 23rd and
February 26th. At first there was sone

question as to the anount of notice to the
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first neeting in January and we subsequently
nmet again in February.

We Dbelieve we have net the burden
of proof with respect to this application for
a speci al exception. W hope the Board wll
determ ne to grant our request.

If it is at all possible, we would
ask that the Board i ssue a bench deci si on and
a sunmmary of order in order to allow us to
nore quickly apply for all necessary buil di ng
permts and begin construction as soon as the
permts are issued.

Thank you very nmuch for the
opportunity to present this information. 1'd
be happy to answer any questions you m ght
have.

CHAI RPERSON M LLER:  Thank you.

" mjust wondering. You said that
you had the concurrent of all your neighbors
including the one who wll have ful
visibility of the edition.

MR LEVI NE: Yes.

NEAL R. GROSS
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CHAI RPERSON M LLER:  And | think
noted that that address was 3607 Livingston.
| s that correct?

MR, LEVINE: That's right.

CHAI RPERSON M LLER:  And | didn't
see that address on the petition that's
attached to the --

MR LEVINE: It's actually 36009.

CHAl RPERSON M LLER: Oh, that's
36097

MR. LEVINE: The first one, Janet
Smth is our neighbor inmedi ately adjacent to
the west. The first signature on the
petition.

The visibility would only be from
her side porch which abuts on our side yard.

CHAl RPERSON M LLER: Does the
nei ghbor on the other side approve?

MR. LEVINE: Yes. The nei ghbor on
the other side is Gary Applegarth, 3601
Li vingston. And he's on assignnent with the

Foreign Service in Nigeria, but it was signed
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by his property manager, Tamar Lasky, and al so
there's an e-mail fromhimconcurring which I
believe is attached.

He would have -- his house is
actually to the side of a driveway so he woul d
have no visibility. The only two houses that
it could be visible are the 3609 and then
Tamar Lasky's house as 5510 Nevada which is in
the rear of our addition can sort of see it
through the trees but it's not easy.

CHAI RPERSON M LLER: Ckay. I
nmean, it doesn't -- it doesn't appear to be a
problem | just want to make sure the record
I S accurate.

| was | ooking at Exhibit Nunber 4
which is a statenent of explanation and
reasons supporting an application for the
speci al exception and on page 3 it references
3607, | think, and I'mwondering if that's a
typo under the no adverse effects.

Do you have that wth you?

MR LEVINE: | do.
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CHAI RPERSON M LLER:  Just because
| think we ought to get the record straight.
That's where it says the owner of that house,
3607 Livingston Street, NW is the only
homeowner in the vicinity who woul d have full
visibility.

MR. LEVINE: That is a typo on ny
part. |'msorry.

CHAl RPERSON M LLER: A typo.

MR LEVINE: It's 36009.

CHAI RPERSON M LLER:  Ckay. There
you go. Ckay.

Are there any questions from the
Board menbers?

VI CE CHAI RPERSON ETHERLY: Yes,
Madam Chair. Very, very briefly.

CHAl RPERSON M LLER: Ckay. o
ri ght ahead.

VI CE CHAI RPERSON ETHERLY: Because
| agree with you wholeheartedly that the
record is very nmuch full and conplete on this

case.
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M. Levine, first of all, good
norning to you.

MR, LEVINE: Good norni ng.

VI CE CHAI RPERSON ETHERLY: Just
wth respect to, if you could, speak briefly
to what the intentions are with respect to
kind of the exterior treatnent of the
addi ti on? Are you |looking to essentially
replicate the basic | ook and feel of what you
currently have at the rear?

MR, LEVINE: Exactly.

VI CE CHAI RPERSON ETHERLY: In
ternms of siding?

MR.  LEVI NE: It will be exactly
t he same siding.

VI CE CHAlI RPERSON ETHERLY: Ckay.
Excel | ent .

MR, LEVI NE: We're actually just
pushing out the existing kitchen w ndow and
there wwll be a floor to ceiling w ndow door
and then the rest of the siding wll be the

sane siding as we have now.
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VI CE CHAl RPERSON ETHERLY: Ckay.
Excel | ent.

Thank you, Madam Chair. That
concl udes ny questi ons.

CHAI RPERSON M LLER:  Thank you.

Any ot her questions?

Ckay. Then we can go to the
O fice of Planning.

Let nme just ask M. Levine. Do

you have a copy of the Ofice of Planning

Report ?
MR LEVINE: | do. Thank you.
CHAl RPERSON M LLER: Ckay. Sure.
MR WOCDS: Good norning, Mdam
Chair and Menbers of the Board. |I'm Dougl as

Wods wth the Ofice of Planning.
Wth respect to the matter before
us, I'mgoing to stand on the record and woul d

be happy to answer any questions you nay have.

Thanks.
CHAI RPERSON M LLER: | don't have
any questions. Does anybody have any
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questi ons?

| think it's an excellent report.
You've hit all the criteria under 223. So, do
you have any questions for Ofice of Planning,
M. Levine?

MR, LEVI NE: No. Thank you very
much, M. Wods, for your report.

CHAI RPERSON M LLER: Ckay. At
this tinme then you can make any closing
remar ks you'd I|ike.

MR, LEVINE: Well, my only closing

remarks is that | practiced real estate |aw
for 30 years so |I'm famliar with zoning
matters.

| appreciate the work of the
Ofice of Zoning. They were extrenely
cooperative throughout this process. What, of
course, has been difficult for us is that we
applied for the permt | ast Novenber thinking
that -- not knowing that we had a problem
whi ch after practicing real estate | aw for 30

years, perhaps | should have know, especially
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since | chair the ANC and have heard nany of
t hese requests com ng before us. But when it
conmes to your own property, | guess you tend
to not look to carefully at the rules.

So, when we got down to the
homeowner's center we found out that we did
have this two-foot di screpancy -- divergence,
and | know and appreci ate that this Conm ssi on
has a schedule full of hearings. But
obviously we needed to wait from Novenber
until April to get our hearing date and go
t hrough al | of the requirenents of posting and
so forth which we did.

But nowwe're in a situation where
we have three daughters. And our ol dest
daughter is getting married in Novenber and
we'll have a good house full of people and
we' re anxious to get the construction started
and finished. It's a three to five nonth
construction period. So, alittle sort of up
against it. Want to try to get an expedite

order if we could and then get the building
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permts issued.

So, anything this Board could do
to expedite it woul d be very nuch appr eci at ed.

CHAl RPERSON M LLER: Thank you.

Wll, thisis areally tough case,
but | think we m ght be able to deliberate it
t oday.

So, | would actually nove to grant
the application at this point, unless there
are any ot her questions? Ckay.

Geral d Levine, pursuant to 11 DCVR
3104.1 for a special exception to allow an
addi ti on to an exi sting non-conform ng singl e-
famly dwellinginan R 1 District pursuant to
11 DCVR 223, not neeting the side yard
requi rements under Section 405.

| think that M. Levine did --

VI CE CHAI RPERSON ETHERLY: Second
It, Madam Chair.

CHAI RPERSON M LLER:  Thank you.

CHAI RPERSON M LLER - - an

excellent job of setting forth the full
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application and actually you posted it quite
early and you certainly nmet the rules that
way.

In looking at the Ofice of
Planning's Report as they indicate, the
specific criteria it appears that you
certainly neet all of them Your house is a
single-famly dwelling that falls within the
definition of eligible for relief under 223
for not neeting certain requirenents. And in
this case it's a side yard requirenent
pursuant to 405. 8.

The record shows that there are no
adverse inpacts that have been identified on
nei ghbori ng properties. The ANC has supported
you. Your neighbors have supported the
addi ti on. There's no evidence that there's
goi ng to be any adverse i npact on abutting or
adj acent properties. It won't affect their
light or air, conpromse any privacy and
enj oynent of their properties, not viewed from

the street. It's viewed fromthe alley. It's
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I n character and you provided all the materi al
that we need to nmake this judgnent.

So, on those grounds, | would --
support this notion and if anybody el se has
any comments, otherw se, we can take a vote.

Al those in favor, say aye.

( AYES)

CHAl RPERSON M LLER: Al'l  those
opposed? All those abstai ni ng?

Ms. Bailey, would you like to call
t he vote?

M5. BAILEY: The vote is recorded
as five, zero, zero to grant the application.

Ms. MIller nade the notion, M.
Et herly seconded, M. Mann, M. Loud and M.
Hood support the notion.

And are we doing a summary order,
Madam Chai r ?

CHAl RPERSON M LLER: | believe
that this Board woul d support doing a sunmary
order waiving our rules and regulations for

full findings of fact and concl usi ons of | aw.
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And, yes. Any objections?

So, that will cone out inmm nently.

MR LEVINE: Geat. Thank you so
much. Very nmuch appreci at ed.

CHAlI RPERSON M LLER: You're
wel cone. Good | uck with everything.

Ms. Bailey, would you like to call
t he next case?

MS. BAI LEY: M. Agbim were you
sworn in? \Wre you sworn in, sir?

Ckay. Wul d you please stand to
t ake the oath?

Do you solemmly swear or affirm
that the testinony that you wll be giving
today will be the truth, the whole truth and
not hi ng but the truth?

Thank you.

Wul d you pl ease cone forward?

The next application if nunber
17596 of Taiwo Denmuren, pursuant to 11 DCWVR
3104.1, for a special exception to construct

a four unit apartnent building under section
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353, in the R5-A District at premses 5131
Astor Pl ace, SE, Square 5309, Lot 9.

CHAl RPERSON M LLER: Wul d vyou
I dentify yourself for the record pl ease?

MR AGBIM MW nane is | ke Agbim
1300 Mercantile Lane, Largo, Maryland 20774.

CHAI RPERSON M LLER: Looks i ke
you're the only person here at this point
except O fice of Planning on this case.

MR AGBIM Right.

CHAI RPERSON M LLER: Do you have
any information with respect to the ANC?

MR AGBIM  Well, | did talk to
them yesterday and the ANC Conm ssion, M.
Robi nson, expressed that she mght send
sonebody to obtain on our behal f today.

CHAl RPERSON M LLER: But you
haven't heard today whether she mght be on
her way or anything like that?

MR AGBIM No. No.

CHAl RPERSON M LLER: Because |'m

just wondering whether we mght wait a few
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mnutes, if she is on her way.

Does t he staff have any
I ndication? | see M. My is not in here at
thi s point.

MS. BAI LEY: At this nonent |'m
not aware, Madam Chair. | can check with M.

Moy to see if he has any updated i nfornmation.

CHAI RPERSON M LLER:  Ckay. | have
a note that sonmeone is going to be comng from
the ANC. But | don't know what time, whether
they're on their way or anything.

MR AGBIM Right.

CHAl RPERSON M LLER: So, " m
wondering if maybe we should take a little
break --

MR AGBIM Right.

CHAl RPERSON M LLER: A 15-m nute
break or sonething. But do you have anything
you need to tell us before we take that break?

MR AGBIM Actually, no.

CHAI RPERSON M LLER:  Ckay.

MR, AGBIM The ANC presence w ||
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affect all four cases, so if we need to take
a break, | think that would be in order.

CHAl RPERSON M LLER:  So, woul d you
concur with that?

MR AGBIM Yes.

CHAl RPERSON M LLER: Ckay. Wy
don't we -- M. Etherly, what do you think?

VI CE CHAI RPERSON ETHERLY: Thank
you, Madam Chair. Perhaps, just as a
suggestion so we nake use of sone of our tine
that we do have, if | may, Madam Chair, part
of the inportance for having the ANC here and
"' m somewhat in agreenment with the desire to
hopefully have them here is we are sonewhat
under the wunderstanding that there could
concei vabl y be a request for postponenent from
t he ANC.

What | wanted to perhaps take the
opportunity to do, Madam Chair, is ask M.
Agbimif -- and |I'm sonewhat hesitant to do
It, because | don't like to put the Applicant

in the position of characterizing their
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under st andi ng of the ANC s current posture in
ternms of their process. But perhaps just in
terms of filling out our understanding of
where you are in your various applications
with the ANC

Have you presented it to the ANC?

MR AGBIM Yes.

VI CE CHAI RPERSON ETHERLY: Wth
regard to the application?

MR AGBI M They invited nme to
presentation which | attended. However, that
neeti ng dragged on and on. At around 9:45,
they could not continue to neet anynore
because of how late it was in the day.

So, | did hand over to nenbers in
att endance copi es of the project draw ngs and
application.

VI CE CHAI RPERSON ETHERLY: Ckay.

MR AGBIM And | was advi sed t hat
| was going to be called back at a subsequent
neeting and up until today | have not been.

VI CE CHAlI RPERSON ETHERLY: Ckay.
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So, at this point you' ve nmade a presentation
and that's with respect to -- you've nade a
presentation to the ANC?
MR AGBIM No. It wasn't a --
CHAI RPERSON M LLER:  You have not .
MR AGBIM -- full presentation.
| just handed out copies of the draw ngs that
| had to the people who were in attendance.
VI CE CHAI RPERSON ETHERLY: Ckay.

MR AGBIM So if | go to present

VI CE CHAI RPERSON ETHERLY: Ckay.

MR AGBIM Right.

VI CE CHAI RPERSON ETHERLY: So, at
this point there hasn't been a full -- there
has not been a full presentation to the ANC
and as far as you are aware, has the ANC t aken
any action on this application?

MR AGBIM Not to ny know edge.

VI CE CHAI RPERSON ETHERLY: Ckay.
Excel | ent. That's useful just in terns of

clarifying where we are.
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MR AGBIM Right.
VI CE CHAI RPERSON ETHERLY: | think
that's fine for now right now, Madam Chair.

| won't venture too nmuch further down that

l'i ne.

Thank you, sir.

CHAI RPERSON M LLER:  Ckay. So, |
t hi nk what we'll do is take a short break and
assess when they're com ng. See if we can

figure that out.

Do you -- you can either wait
around here or if you have a cell phone you
want to give us so we could call you?

MR AGBIM Yes. | could --

CHAI RPERSON M LLER: | mean, you
woul d need to stay in the area.

MR AGBI M Yes. | can wait
ar ound.

CHAI RPERSON M LLER: Ckay. |If you
can wait around, that's fine. That's fine.
Ckay.

Hopefully, this won't take very
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| ong.

MR AGBIM Right.

CHAI RPERSON M LLER: | just don't
know.

MR AGBIM R ght. R ght.

CHAl RPERSON M LLER: But | think
it does make sense to have them here. | f

they're on their way, we mght as well wait.
It's four case.

MR AGBIM Right.

CHAl RPERSON M LLER: Ckay. Then
this hearing is adjourned and we'll be back
shortly.

Thank you.

(Wher eupon, off the record from
10:21 a.m to 10:46 a.m)

CHAl RPERSON M LLER: Ckay. W are
back on the record, M. Agbim

We have word that the ANC will be
sending a rep at 1:00, that there are sone
personal circunstances that they can't be here

until then. And | know two of your cases are
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al so schedul ed for 1:00.

MR AGBIM Right.

CHAl RPERSON M LLER: W just
wanted to just give you an idea of what the
Board is contenplating so you can thi nk about
It in the recess as well until then.

We understand and | don't want to
say too nmuch without the ANC being here, but
certainly that there was a notice issue with
respect to the first three cases in that you
added vari ance relief.

MR AGBIM Right.

CHAI RPERSON M LLER: And that
hasn't been advertised. And there are sone
ot her issues that | believe we're going to be
hearing about. And we'll wait until we hear
t hem

MR AGBIM Ckay.

CHAI RPERSON M LLER:  But how much
notice they got or how they want to
participate in a case. So, we're

contenplating and we'll address this at 1:00
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with you and the ANC. A postponenent in this
case at least with respect to the three cases
whi ch require variance relief.

MR AGBIM Right.

CHAl RPERSON M LLER: And then we
woul d |i ke you to think about whether -- your
vi ew on whet her the fourth case should al so be
post poned even though that one does not
I nvolve a variance relief or, you know, a
problemw th adverti sing.

So, let's have any questions. I
think nost of it we wuld like to have
di scussed in the presence of the ANC

MR AGBIM Right. By advertising
you mean posti ng?

CHAI RPERSON M LLER: Yes. And
also the notices that go out to individuals
W thin 200 feet.

MR AGBIM R ght. R ght.

CHAl RPERSON M LLER: The genera
advertising only identifies it for special

exception relief.
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MR AGBIM R ght. GCkay.

CHAI RPERSON M LLER: So, y u can
t hi nk about that. The fourth one does not
I nvol ve variance relief so that's a little
di fferent category.

MR AGBIM Right.

CHAl RPERSON M LLER: However ,
they're all simlar issues.

MR AGBIM Yes. | agree with if
the Board feels it necessary to postpone. You
know, to, you know, give us an opportunity to
re-advertise or re-post. | don't have any
problem with that. | think that wll be an
opportunity for everybody to be able to be
duly advised of the revised application.

CHAI RPERSON M LLER: Now, the
fourth one does not have that sanme issue.

MR AGBIM Right.

CHAI RPERSON M LLER: But | would
say and we do say this to all applicants that
It's usually beneficial to all concerned for

the applicant to have an opportunity to work
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wi th the ANC.

MR AGBI M Ri ght . Ri ght. I
agr ee.

CHAI RPERSON M LLER:  So, okay.

M. Mbore, hi. W were just
saying that we had word from the -- a

representative of the ANCwon't be able to get
her e unti | 1: 00 because  of per sonal
circunmstances so we're going to convene at
1: 00 and start with all four of these cases.
And | indicated to the Applicant that the
Board is certainly contenplating whether or
not there should be a postponenent at | east
wth respect to the three cases for which
vari ance relief has been identified as being
necessary as there was an advertising for that
relief. But also | asked the Applicant to
consi der whet her or not he wants to go forward
on the fourth case which does not have that
probl em But given that we have an i ndi cati on
and we' Il hear nore at 1: 00 fromthe ANC t hat

they may not have had an opportunity to study
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the project or, you know, work wth the
Applicant on that.

MR, MOORE: Qovi ously, | support
t hat . |'"'m John Moore of the Ofice of
Pl anning, first of all. And good norning to
you and the Board Menbers.

Well, you could proceed with the
one application. There's not a need for a
vari ance.

| think the issue is going to be
in terms of the history of conmunication
between the Applicant and the ANC The
Applicant was invited to the ANCtwb weeks ago
and | think had sone famly problens and
couldn't nmake the hearing. So, that would
have been the opportunity by which the ANC
woul d have heard about the new information
relative to the variance request. So, they've
not heard that yet.

So, it would be appropriate to
del ay the other three where in the first one,

the ANC, | think they're general tenure is
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going to be that they don't support what they
consider to be apartnent dwellings -- in the
nore apartnent dwellings because they think
that the community is already saturated with
t hat use. And they see this as being the
same. The Applicant of course is saying these
are condom ni uns and are conpletely different.

So, that's going to always be an
Issue. As a matter of fact, the Ofice of
Pl anni ng net with the ANC, the full conm ssion
to talk about their role in zoning and how
this kind of thingis affected in a R580 zone.
And | think they have a better understanding
of it now but they still are sonmewhat
perturbed as the Applicant probably would
attest to about they see this as bei ng anot her
apartnent building as opposed to being a
single-famly house or sem -attached house.

| talked to the Chair and | want
to say on the record that the Chair is a very
good hardwor ki ng person. She's up in age.

She's very sick the last two weeks. | think
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that's why there's no real presence here now
because normally as you renenber the | ast
case, she sat there for a whole norning
waiting for the case to conme up and | think
that -- Ms. Robinson is her nane.

Because she has been i ncapacit at ed
the last two or three weeks i s the reason that
the ANC isn't here and right now.

|"ve talked to her as recent as
Fri day. She wunderstands clearly that the
Applicant can build what he want to build as
|l ong as this Board sanctions it. They still
have the issue of what it is going to |ook
like in ternms of being an apartnent versus a
house. And they also are going to send a
letter to the Ofice of Planning asking for
some guidance in ternms of how can we get
control, what's happening in R 5-A zone.

That's as best | can put their
position at this point short of the ANC
comm ssi oner com ng.

CHAI RPERSON M LLER: | think
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they're going to be here at 1:00. Soneone is
goi ng to be here.

MR, MOORE: (kay.

CHAl RPERSON M LLER: And expl ain
It. | was just saying that | think at that
point at 1:00 we're going to start with the
question of postponenent. Whet her there
should be a postponenent with respect to
certainly the three cases in which a variance
relief was identified, but It wasn' t
adverti sed.

MR MOORE: It would be ny
position that since there is no presentation
made at the neeting two weeks ago, that the
ANC i s not keenly aware of the i ssue regarding
the use of a side yard for access to the
apart nent.

CHAIl RPERSON M LLER:  And then the
next question is going to be, well, wth
respect to the last one in which there's no
vari ance relief identified.

VR, MOORE: | don't believe that
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they're going to have a problem with it.
They're not going to like it, but | don't
t hi nk they have a problemw th that. Just the
one that don't need a vari ance.

CHAl RPERSON M LLER:  Yes. You can
ei ther think about this or tell us nowif you
have an opi ni on on whet her that one shoul d be
post poned as wel | .

If we postpone the first three
that require a variance relief, whether the
fourth one that doesn't needs to be post poned?

MR MOORE: It would appear to ne
that after going through the process. I
woul dn't dare try to speak for this Board that
the Applicant has gone to nmake the test and
obvi ously cannot offer a statenent that's in
opposition to the OP Report whi ch al so support
t hat application.

It seened to ne to be a hell of a
waste of time not to deal wth that
application since we got the tine to do so as

opposed to holding it to be a part of those
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t hat are questionabl e.

CHAI RPERSON M LLER:  Ckay. Thank

you. Ckay.

Board Menbers, any ot her questions
until 1:007?

kay. Al right. [In which case,
we' || adjourn and reconvene at 1:00.

This hearing is adjourned.

MR, AGBIM Thank you.

(Wher eupon t he heari ng was
recessed at 10:54 a.m, to reconvene at 1:17

p.m, this sanme day.)
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AFTERNOON SESSI ON
1:17 p. m

CHAI RPERSON M LLER: Good
af t er noon. This is the April 24th, 2007,
afternoon public hearing of the Board of
Zoning Adjustnent for the District of
Colunbia. M nane is Ruthanne MIller. | am
the Chair of the BZA

To ny right is M. Curtis Etherly,
Mayor al Appointee and the Vice Chair of the
BZA. And next to himis M. Hood representing
the Zoning Comm ssion and M. Moor e
representing the Ofice of Planning to the far
right.

To ny left is M. Loud. He's a
Mayor al Appoi ntee for the BZA. Next to himis
M. John Mann representing NCPC on the BZA
And Ms. Lori Mnroe from the Ofice of the
Attorney General and Ms. Beverly Bailey from
the Ofice of Zoning.

Copi es of today's hearing agenda

are available to you and are |ocated to ny
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left in the wall bin near the door.

Please be advised that this
proceeding is being recorded by a Court
Reporter and IS al so webcast l'ive.
Accordingly, we nust ask you to refrain from
any disruptive noises or actions in the
heari ng room

When presenting information to the
Board, please turn on and speak into the
m crophone first stating your nane and hone
addr ess. Wien you are finished speaking,
pl ease turn your m crophone off so that your
m crophone is no | onger picking up sound or
backgr ound noi se.

Al persons planning to testify
either in favor or in opposition are to fill
out two wtness cards. These cards are
| ocated to ny left on the table near the door
and on the witness table. Upon com ng forward
to speak to the Board, please give both cards
to the reporter sitting to ny right.

The order of procedure for special
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exceptions and variances is: (1) statenent
and wi t nesses of the Applicant; (2) Governnent
reports, including Ofice of Pl anni ng,
Departnent of Public Wrks, DDOI, etcetera,;
(3) report of the Advisory Neighborhood
Comm ssion; (4) parties or persons i n support;
(5) parties or persons in opposition; (6)
cl osing remarks by the Applicant.

Pursuant to Section 3117.4 and
3117.5 the following tinme constraints may be
mai nt ai ned. The Applicant, Appell ant, persons
and parties except an ANC in support,
I ncl udi ng wi t nesses, 60 m nutes collectively.
Appel | es, persons and parties except an ANCin
opposition including wtnesses 60 mnutes
collectively. Individuals three m nutes.

These tinme restraints do not
I ncl ude cross exam nation and/or questions
from the Board. Cross exam nation of
W tnesses is permtted by the Applicant or
parties.

The ANC in which the property is
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| ocated is automatically a party in a speci al
exception or variance case. Nothing prohibits
the Board frompl aci ng reasonabl e restrictions
on cross examnation, including tinme limts
and limtations on the scope of cross
exam nati on.

The record will be closed at the
conclusion of each <case except for any
materials specifically requested by t he Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the person nust submt the
evidence to the Ofice of Zoning.

After the record is closed, no
other information will be accepted by the
Boar d.

The Sunshine Act requires that the
public hearing on each case be held in the
open before the public. The Board nmay
consistent wthits rules of procedure and t he
Sunshi ne Act enter executive session during or

after the public hearing on a case for
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pur poses of reviewing the record or
del i berating on the case.

The deci sion of the Board in these
contested cases nust be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the nenbers of the Board in
conversati on.

Please turn off all beepers and
cell phones at this tinme so as not to disrupt
t hi s proceedi ng.

The Board will nmake every effort
to conclude the public hearing as near as
possible for 6:00 p.m If the afternoon cases
are not conpleted at 6:00, the Board wl
assess whether it can conpleting the pending
case or cases remmi ning on the agenda.

At this tinme, the Board wll
consider any prelimnary matters. Prelimnary
matters are those that relate to whether a
case Wl or should be heard today such as

request for  postponenent, conti nue or
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w t hdrawal or whether proper and adequate
notice of the hearing has been given.

If you are not prepared to go
forward with a case today, or if you believe
that the Board shoul d not proceed, nowis the
time to raise such a matter.

Does t he staff have any
prelimnary matters?

M5. BAILEY: Madam Chair, Menbers
of the Board, to everyone, good afternoon.

O her than swearing in the
W t ness, Madam Chair, the staff does not have
prelimnary matters at this tinme.

CHAl RPERSON M LLER: Ckay. Wat |
woul d suggest is that you proceed to swear in
the wtnesses for anyone who wl| be
testifying today.

Wuld all individuals wshing to
testify today please rise to take the oath.

MS. BAI LEY: Wul d you please
rai se your right hand?

Do you solemly swear or affirm
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that the testinony that you will be giving
this afternoon will be the truth, the whole
truth and nothing but the truth?

Thank you.

CHAl RPERSON M LLER: Ms. Bail ey, |
understand that we continued from this
norni ng' s session two cases, 17596 and 17598.
And | wonder if you could call those two cases
plus 17597 and 17599 together. | believeit's
all the sane parties.

MS. BAI LEY: Absolutely.

CHAI RPERSON M LLER:  Thank you.

M5. BAILEY: 1'd be pleased to do
that at this tine.

Application No. 17596 of Taiwo
Denmuren, pursuant to 11 DCVR 3104.1 for a
speci al exception to construct a four unit
apartnent building under section 353, in the
R-5-A District at prem ses 5131 Astor Pl ace,
SE, Square 5309, Lot 9.

Application No. 17598 of Taiwo

Denmuren, pursuant to 11 DCVR 3104.1 for a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

50

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

speci al exception to construct a four unit
apartnent building under section 353, in the
R-5-A District at prem ses 5139 Astor Pl ace,
SE, Square 5309, Lot 13.

Application No. 17597 of Taiwo
Denmuren, pursuant to 11 DCVR 3104.1, for a
speci al exception to construct a four-unit
apartnent building under section 353, in the
R-5-A District at prem ses 5323 D Street, SE,
Square 5300, Lot 6.

Application No. 17599 of Taiwo
Denmuren, pursuant to 11 DCVR 3104.1, for a
speci al exception to construct a four unit
apartnent building under section 353, in the
R-5-A District at prem ses 5300 E Street, SE,
Square 5299, Lot 16.

CHAI RPERSON M LLER:  Thank you.

Wuld the parties in that case
pl ease cone forward to the table?

Good afternoon.

MR, I NOUE: Good afternoon.

CHAI RPERSON M LLER: Wul d you
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I ntroduce yourselves for the record pl ease?

MR. INOUE: David Inoue. |1'mthe
Advi sory Nei ghbor hood Conmm ssi oner for 7EOG6.

CHAI RPERSON M LLER: l'm sorry,
what's your |ast nane?

MR INOUE: [|-NOUE

CHAl RPERSON M LLER:  Thank you.

You're representing the ANC?

MR I NOUE: Yes.

CHAl RPERSON M LLER: And do vyou
represent the single-nenber district or are
you representing the Conm ssion?

MR, INOUE: | amrepresenting the
Comm ssi on t oday.

CHAI RPERSON M LLER:  Ckay.

MR AGBIM Yes. My nane is |ke
Agbi m 9611 Cedar Hollow Lane, Lar go,
Maryland. |'mthe Applicant.

CHAl RPERSON M LLER:  Thank you.

| just want to say to M. Inoue --
Is that it?

MR. | NOUE: Yes.
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CHAl RPERSON M LLER: You weren't
here in the norning and we just prelimnarily
di scussed the possibility of a postponenent
for at |east cases 17596, 7 and 8 because it
was identified in those cases that a variance
relief was required. And the Applicant didn't
advertise for a variance relief.

And then there was an open
question with respect to whether the fourth
one which was properly advertised should or
shoul d not have postponenent. So, that's
where we're at and i f you want to address this
I ssue right now, that would be good.

MR | NOUE: Yes. Actually we
would i ke to request a postponenent as well
for the reason that he has not been able to
neet with the Conm ssion either. They were
scheduled to neet with us in our |ast neeting
-- | guess it would this neeting in Apri
wher e we woul d have heard hi s proposal and due
to unfortunate circunstances he wasn't ableto

at t end.
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So, if we could postpone to have
the opportunity for him to present to the
Conmmi ssi on as a whol e we woul d appreci ate t hat
as wel | .

CHAl RPERSON M LLER  Ckay. Could
you hol d of f one second? | was just rem nded.
We have one prelimnary issue that we want to
have addressed before we proceed and |' mgoi ng
to turn to ny colleague, M. Loud, to let him
go forward with this right now.

BOARD MEMBER LOUD: Thank you,
Madam Chair. Good afternoon, all. M naneis
Mark Loud, recent WMayoral Appointee to the
Board of Zoni ng Adj ustnent.

" mal so the Executive Director of
t he nonpr of i t Gat eway Ceorgi a Avenue
Revitalization Corporation here in the
District of Colunbia, which also extends into
the southern part of Montgonery County.

The Gat eway Ceorgi a Avenue
Revitalization Corporation is a 501(c)(3)

whi ch serves the far northern end of Georgia
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Avenue begi nning at Walter Reed.

W recei ve approxi matel y 70
percent of our funding from DHCD, which from
reviewming the file has placed a letter of
support on file regarding, | believe, three of
the four projects that we're going to hear
this afternoon.

And so | just wanted to disclose
on the record that our organi zati on has that
relationship wwth DHCD. That being said, |
believe | can serve inpartially inthe mtter.
As | said, | have reviewed the file. There
are no direct or even indirect pecuniary
I nterest that we as an organi zation have in
this matter. The funding that we receive
cones from a conpletely separate
adm ni strative arm of DHCD than that which
deal s with housing i ssues as referenced here.

But nonetheless, | did want to
make sure that those matters were placed on
the record and that all of the parties were

aware of that background as we proceed
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further.

Thank you, Madam Chair.

CHAI RPERSON M LLER:  Thank you.

And do any of the parties have any
concern with respect to M. Loud staying on
this case?

VI CE CHAl RPERSON ETHERLY: No. |
have no concerns.

CHAI RPERSON M LLER:  Ckay. Thank
you.

Do any Board Menbers have any

questions or concerns?

Ckay. | don't have any concerns
about that.

Ckay. Back to postponenent. | am
wonder i ng. M. Inoue, are you requesting

post ponenent with respect 17499 as wel |l which
I's does not require a variance relief?

MR. I NOUE: Yes. W have not had
an opportunity to review any of these as a
Conmmi ssi on.

CHAl RPERSON M LLER: Ckay. Then
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when woul d that opportunity be?

MR I NOUE: W neet on the second
Tuesday of every nonth so the second Tuesday
of May will be our next neeting.

CHAI RPERSON M LLER:  Ckay.

BOARD MEMBER HOQOD: Madam Chair,
can | just as foll ow up?

CHAl RPERSON M LLER:  Yes.

BOARD MEMBER HOOD: Is this going
to be on the agenda?

MR, INOUE: Yes. Definitely.

BOARD NMEMBER HOOD: W al ready
know that this is on the agenda?

MR I NOUE: Yes.

BOARD MEMBER HOCOD:  Okay.

CHAl RPERSON M LLER: M. | noue, do
you have a response to that request for
post ponenent ?

MR AGBI M Well, one thing I'd
like to add for the record is that again |I'm
not trying to pick any issues wth the ANC

but previously | was invited to a neeting to
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present these four cases on the last two
nmeeti ngs that was held.

However, during that neeting |ike
| expressed earlier, there were a lot of
presentations on the schedule. By thetine it
got to ny turn, it was pretty late and the
Comm ssion had to adjourn. That was one of
the reasons why these four cases were not
previously presented during that particular
meeti ng.

However, they give ne another
opportunity and for unforeseen circunstances
| was unable to attend the second neeting.
So, I"'dbewlling to do a presentation on May
but |I'd also appeal that they include ne in
t he agenda so that | can nmake two presentation
before the end of the neeting.

CHAl RPERSON M LLER: Ckay. Then
you're in concurrence that this should be
continued with respect to all four. Ckay.

Do ny Board Menbers have any

concerns with that?
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VI CE CHAI RPERSON ETHERLY: No.
Thank you very nuch, Madam Chair. | woul d
nost certainly agree with the course direction
that we're noving in in ternms of giving both
the Applicant and the ANC an opportunity to
conti nue their dialogue and perhaps build nore
under st andi ng around the project.

I'"d like to enphasize that while
It Iis inportant to have the ANC engaged and
hopefully wultimately in support, each and
every applicant that cones in front of us, we
understand fromtine to tine that that support
may not be possible. So, while | definitely
hope that in the tine between now and when we
schedul e our next proceeding in this mtter
will be tinme well spent.

| wanted to note that, of course,
nmy colleagues and | understand that if a
consensus cannot be reached, neverthel ess, |
would like to be sure that at our next
opportunity we are ready to nove forward. But

as the Chair indicated at the top of the
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afternoon session, because of the variance
relief that i s now being requested, | think it
Is also inportant for the community to have
additional tinme to explore that i ssue whichis
a very different test as conpared wth a
speci al exception as M. Agbimis very nuch
awar e.

So, | hope that it will tinme very
wel | and productively spent.

Thank you, Madam Chair.

CHAI RPERSON M LLER: Ckay. | have
a coupl e of things.

One is that | think that it should
be time worth spending that it's wusually
beneficial when you cone to the hearing to
have tried at |east to resolve i ssues outside
t he hearing.

So, okay. That being said, the
first thing | want to do is find sone dates.
And then the second thing | want to do is |et
you know that we've taken a |ook at these

files, at the cases. And just to give you a
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little bit of feedback so that you can think
about these issues for the next tine. And
that includes Ofice of Planning's Report as
well, just in general.

So, let's first try to find a
date. Now, we were | ooking at -- our cal endar
Is pretty full so especially for four cases.
So, one option we were thinking of doingisif
you're free on May 15th, we could put in the
99 case that is just a special exception on
that date, if you're free. That w il be
anal yzed just a little bit differently since
It's just a special exception.

It would be My 15th in the

af t er noon.

Does that work for the two of you?

MR I NOUE: \What day of the week
Is that?

CHAI RPERSON M LLER:  That woul d be
the day after your ANC neeting, | think, on
May 15t h.

MR INOUE: That's a Wednesday?
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CHAI RPERSON M LLER: No. A

Tuesday. You neet the first what?

MR I NOUE: Tuesday.

CHAI RPERSON M LLER: The second
Tuesday?

MR. I NOUE: The second Tuesday of
every nonth.

CHAI RPERSON M LLER:  Ckay.

MS. BAI LEY: The next ANC neeting
I's May 8th.

MR INOUE: It should be. Yes.

CHAl RPERSON M LLER:  Wul d you be
meeting May 8th?

MR INOUE: | believe so.

CHAI RPERSON M LLER:  Ckay.

MR. | NOUE: If that's the second
Tuesday.

CHAl RPERSON M LLER: Ckay. I
don't have that calendar in front of ne.

MR AG@BIM | show the neeting is
the sane day as -- the ANC neeting is the sane

day of this hearing. The sane --
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CHAI RPERSON M LLER: | have --
actually, 1'm looking at the BZA schedul e
which is just Tuesdays. And May 1st is a
Tuesday and May 8th is a Tuesday.

MR INOUE: W always neet on the
second Tuesday --

CHAI RPERSON M LLER:  Ckay.

MR | NOUE: -- so | assune that
we're nmeeting on the 8th.

CHAl RPERSON M LLER: Ckay. So, do
you think May 15th would work for at | east
t hat one case?

MR | NOUE: Tuesday afternoon
shoul d work for ne.

CHAl RPERSON M LLER: And for you
al so? Ckay.

So, that's at least 17599 on My
15th in the afternoon.

Now, the harder part 1is those
three cases. To find a block for three case
Is difficult. So, we were |ooking at

Septenber and | don't know if that's too far
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out for you all, but Septenber -- Septenber
25th in the norning?

Does that work for you is there a
problemw th going that far out?

MR AGBI M Yes. I'd like to
appeal that since the three cases -- even
t hough there are three cases, since they are
very identical that vyou please consider
squeezing themin on one of the dates because
there are sone dates that | have simlar
presentations here and all the cases are very
| dentical also. So, hopefully, tinme saved
during those days if you could squeeze those
three cases in as opposed to leaving it all
out until Septenber of this year.

CHAI RPERSON M LLER: Al right.
W'l | take another | ook at the cal endar and
see where we think then -- you're saying if
they're not so different that it nmay be nore
| i ke one and a half cases?

MR AGBI M Yes. They al

basically the sanme, the sane sideline issue,
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the sane building footprint and shoes and --

CHAI RPERSON M LLER:  Ckay.

MR AGBI M -- | believe that
hopefully we can rush through them qui ckly.

CHAI RPERSON M LLER:  Ckay. W'l
t ake a | ook.

Ckay. Based on your
representation that a |ot of your cases are
pretty simlar, we have decided to add all of
themto May 15th in the norning.

You have two cases, M. Agbim
guess 17607, 17608 on that day.

Because we don't really know how
much they're all going to overlap, how qui ckly
they're going to go, we decided we woul d put
themall in the norning. And then if it needs
to continue in the afternoon, it would. Any
of those, but we'll put themall on May 15th
If you all don't have a problemw th that?

MR INOUE: That's fine.

CHAI RPERSON M LLER: Ckay. All on

May 15t h. W' Il schedule for the norning,
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recognizing we really don't know how I ong
they're going to take exactly. But we had a
space in that afternoon and we won't fill it
w th another case. So, we'll |eave roomfor
this to flow into the afternoon if it needs
t o.

BOARD MEMBER HOCOD: Madam Chair,
may | just ask a question?

CHAI RPERSON M LLER:  Yes.

BOARD MEMBER HOOD: | just want to
know from Agbim Do you see yourself having
a nunber of cases, particularly simlar? |
think now for the 15th we're going to have
five cases which all have sone simlarity to
t hem

Do you see yoursel f, and | haven't
| ooked at the rest of the BZA schedule
t hroughout, but do you see yourself having
addi tional cases in the sanme manner con ng
down asking for the sane particular relief?

MR AGBIM No. These wll be the

only caseinthis ANCwith this type of relief
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for now.

BOARD MEMBER HOOD: Ckay.

Madam Chair, the only reason |
brought that up. | was just wondering if

possi bly maybe the O fice of Planning need to
revisit. They nmay need to have a substanti al
change. |'mnot suggesting, |'mjust naking
t he recommendation |i ke the Ofice of Planning
does planning all over the city and they
revisit certain areas. This may be that
scenario, but if these are the only five you
have, then | guess ny point is nute.

MR AGBI M Well, actually to
clarify these are five -- | nean, four and
then two. | don't knowif |'manswering your
questi on?

BOARD MEMBER HOCD: Yes. You can
answer. |In other words, what you just told ne
at least fromwhat |I'm understanding is that
your five or six, whatever the nunber is,
that's it. It's clear cut and that's all

you' re asking for as far as relief? You don't
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have addi ti onal cases that will be com ng down
| ater onin this sane specific area asking for
the same type of variance relief?

MR AGBIM No. The other cases
we have are just asking --

BOARD NMEMBER HOOD: So, you have
ot her cases -- additional cases?

MR AGBI M Ch, vyes. Sone are
single famly, sone are apartnent buil dings,
but they are all asking for a special
exception.

BOARD MEMBER HOCQD: Madam Chair,
if I'"'m not out of order, | wll just --
because |I' mnot sure what Zoni ng Comm ssi oner
-- who is going to be here on the 15th. Maybe
the Ofice of Planning needs to start. And,
M. More, I'mnot sure if you can take this
back. Needs to start maybe | ooking into this
area to see if there's a flaw or there needs
to be a change or not a change. |'mnot sure,
but normal |y we see sonet hi ng this

substantial, there's obviously a driving point

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

68

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

that | believe is sonething that nay need to
be changed or may not. But |I'mjust putting
t hat out there.

And | know we do it in other areas
of the city and maybe if this could be done in
this particular area?

Thank you.

CHAI RPERSON M LLER:  Thank you.

| don't knowif M. More wants to
respond right now or --

MR MOORE: The Ofice of Planning
Is already of the process of starting sone
work to | ook at the R-5-A Zone -- use of R-5-A
Zone east of the river already. So, we
started that and to specifically to answer
your question, this Applicant, | believe, has
another five cases simlar to the ones that
are before the Board right now that will be
comng in the next nonth or so.

BOARD MEMBER HOOD: Let ne ask M.
Moor e.

You know, in our studies, how | ong
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It be into that study and when we expect it to
be conpl eted?

MR MOORE: It's going to be sort
of time consumng at first. W started wth
the history of R-5-A as you and |'m sure the
ot her Boar d Menmber s know, there's a
di sproportionate use of the R 5-A Zone east of
the river versus any other part of the city.
Where it's atypical to fine R5-A in other
wards is very typical east of the river.

So, we want to first of all try to
figure out what is the history. It also is
going to involve sone research in terns of
actually doing the field work to see what
actually uses are in those zones right nowto
see if they should remain, if there should be
sone change of the R 5-A

The study activity itself could
take six nonths or better.

BOARD MEMBER HOCD: Ckay. All
right. Thank you.

And | will be nentioning this at
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t he Zoni ng Comm ssi on neeting hopefully to try
to hel p speed things up which | want to nake
sure we do things as accurate as possible.

Thank you.

CHAl RPERSON M LLER: Go ahead, M.
Et herly.

VI CE CHAI RPERSON ETHERLY: Onh, no.
That' s okay.

CHAl RPERSON M LLER:  Ckay.

And as | said before, | want to
just take an opportunity to raise sonme of the
I ssues that at least | noticed in reviewng
the filing so that by the tine we get there
the next tinme, everything can be as fully
addressed as possi bl e.

Wth respect to the variance test
which was relief that | think was at | east
brought to your attention later on in the
gane. | think that you need to be aware that
it's a legal test and you | ook to the regs as
wel | as court cases and interpreting that.

I want to just bring your
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attention to one court case i s Pal ner v. Board

of Zoni ng Adjustnent, 2878 2.d, 535 and there

are others. But | think that the parties need
to address nore fully what 1is unique or
exceptional about the property that would
qualify it for a variance. And what is that--
how does that uniqueness or exceptional
condition giverise to a practical difficulty
in conplying with the regulations. And then
whet her or not there's a substantial detrinent
I f that variance relief is granted?

Second. And | guess | address
this to M. More.

There are a lot of reports. I
know t here are four different cases and so the
records mght be alittle bit different. But
| noticed in many of them at |east that
there's no DDOT Report, but that in your
report you i ndicate that you referred at | east
t he | andscapi ng i ssue around the parking | ot
t o DDOT.

So, the Board would |i ke that DDOT
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Report in to nmake the evaluation in this case.

MR MOORE: At this point, it is
not there already. As we indicated, they were
supposed to file a separate report.

By the way, Mdam Chair, it was
DDO: that recogni zed the need for variance in
this case.

CHAI RPERSON M LLER: And | think
we had at | east one DDOT Report, but | don't
think we have the other. So, if you could
follow up on that?

| think the Board is very nmuch
Interested in that with respect to being able
to evaluate the |andscaping, particularly
around the parking | ot since -- parking | ots.
Each of these have parking lots, | gather. But
In sonme cases, they may affect adjacent
property owners nore than others. And t hat
could be a potential adverse inpact and we
woul d li ke to see how they're being buffered.

And then | would say to the

Applicant al so that there be, you know, a pl an
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submtted that really shows that point.

| think in one of the cases, M.
Moore, there m ght have been a reference to
the facade of the building and whet her or not
it was in character with the surrounding
houses. And if you could just give us a
better idea as to what is the character of the
surroundi ng houses and how does it -- is it
conpati ble or not conpatible? And are these
all the sane facades?

M. Moore, you al so have cited the
Conprehensive Plan fully and you nake a
reference to high quality design as bei ng one
of the goals for developnent in this area.
And i f you coul d el aborate on that and whet her
or not in your assessnent this is actually
hi gh quality design and how we are to factor
that in our Zoning review

| think that basically covers it
for me. Do ny Board Menbers have any ot her
comrents or questions?

BOARD MEMBER MANN: Yes, Madam
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Chair, just to build on a couple of the itens
t hat you were di scussing.

It may help to augnent the record
wth additional information regarding the
retai ning walls perhaps i f those becone desi gn
I ssues that are evaluated and the trash
encl osures as well. | know there is sone
I nformati on about that, but if there is a
provision that we're going to be weighing as
to whether or not the design is appropriate,
then you nmay want to augnent the record. And
those may be issues that are discussed with
the ANC at their neetings as well.

CHAI RPERSON M LLER: Great. Thank
you very nuch.

Any ot her questions?

VI CE CHAI RPERSON ETHERLY:  No. I
think just as we nove forward, | wanted to be
sure to indicate that and | see thankfully
t hat both the Applicant and the ANC are t aki ng
very copious notes on all of these comrents.

It will be just as helpful for the ANC to be
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as responsive as they can in terns of its

di scussions and deliberation on all these

| Ssues.

And as we begin to kind of close
up the procedural issues, we'll walk through
the details around -- because there wll

probably need to be a very quick turnaround
time fromthe ANC with regard to what report
you develop and get to both us and the
Applicant, since the ANC wll be neeting a
week prior to the 15th.

CHAI RPERSON M LLER: 1'd al so li ke
to say that | recognize that -- well, | don't
know if either of you are |awyers. But that
| made reference to a | egal case and there are
others out there and |"msure that if you want
to follow up on that and you're not sure how
to do that, that you could contact M. My at
the Ofice of Zoning and he would be able to
di rect you.

Ckay. Do you have any other

questi ons?
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Al right. Then, M. Bailey, do
you want to recap a little bit for us?

V. BAI LEY: The Board is
schedul ed to continue hearing these cases on
May 15th, starting in the norning and if
necessary continue into the afternoon, also
recogni zing that there are two ot her cases on
the docket for My 15th, 2007, that was not
di scussed today.

The Board has left the record open
for the Applicant and the ANC to augnment with
the Applicant to address nore fully the
uni queness of the property as is related to
t he applications.

The Board has left the record open
for additional reports fromDDOT on all of the
applications. Additional information is
needed on t he | andscapi ng, particul arly around
the parking | ots.

The Board would |ike to know what
Is the character of the project I n

relationship to the houses that are |ocated
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cl ose by.

And I n ref erence to t he
Conpr ehensi ve Plan, what does the Ofice of
Pl anni ng neans by hi gh quality design. Please
provi de addi tional details.

The retaining wall and the trash
encl osure are to be | ooked at nore carefully
by the Applicant and if needed addressed
further.

CHAI RPERSON M LLER:  Thank you.

| just also want to clarify though
that the parties should address the three
el ements of the variance test. Not j ust
uni queness, but the practical difficulty and
the detrinment factors.

MS. BAI LEY: And we want all of
this informati on by when, Madam Chair?

May 15th is the continuation date
so two weeks prior or one week prior to that?

CHAI RPERSON M LLER  Ckay. \Well,
the ANC j ust neets one week prior to that so--

M5. BAILEY: Wiich is May 8th.
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VI CE CHAI RPERSON ETHERLY: | woul d
per haps suggest this is sonewhat unusual but
recogni zi ng t hat we have a sonewhat aggressive
timetable here and the fact that the ANC
neeting is in such close proximty to our
neeting date of the 15th, that there's
probably going to have to be sonme flexibility
in terms of submttals and it mght end of
creating, | don't want to say a little nore
work for us on this end, but I'd like to be
sure that there's the benefit of the ANC
nmeeting and the Applicant com ng together on
the 8th and then probably getting -- just
making sure that there's a submttal from
ei ther the Applicant and/or the ANCintine to
get our packets for that follow ng week.

The end here isn't going to | eave
a lot of tine. Normal Iy, we would have
submttals fromeither the Applicant and the
ANC, then you both woul d have opportunities to
respond concei vably and then that i nformation

woul d cone to us. Because it's such a cl ose
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timetable, Madam Chair, I'mnot sure if we're
goi ng to have the luxury of being able to get
responses back.

So, there's probably just going to
be one submttal conceivably on the 9th or the
10t h, whenever it's needed to be here in order
to reach our packets in tine. And
unfortunately we're just going to have that
one shot look at it between -- you know, in
that period after the ANC neeting and before
t he 15t h.

CHAl RPERSON M LLER: yes. Let ne
ask this.

W want to give you every
opportunity to work together as nmuch as you
can. So, | don't knowif you're going to need
alittle time after the ANC neeti ng.

If you submtted sonething on
Thursday or Friday woul d that be enough tine?

MR | NOUE: | think Thursday
shoul d be doabl e.

CHAl RPERSON M LLER: Thursday is
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doabl e?

M. My, when would they need to
get it tothe Ofice of Zoning in order to get
It intoour fileif they gave it to the Ofice
on Thur sday?

MR MOY: Let's see. This is
schedul ed for May 15th. | think May 8th or
May 9th will be fine.

MR INOUE: Well, we're neeting on
t he 8th.

MR MJY: On May 9th, can you do
It? Can you have it in by My 9th?

INOUE: | could try.

MOY: That's a Wednesday.

2 3 3

| NOUE: By COB?

MR. MOY: See, our nmail-out to the
Board for packages is Thursday.

MR | NOUE: Ckay.

MR MOY: so, I'mreally pushing
it, unless it cones in first thing in the
norni ng, Thursday norning, you're really
pushi ng us.
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MR I NOUE: Yes.

MR, MOY: But, you know, we can
work with you.

MR INOUE: If | could do it COB
Wednesday or first thing Thursday.

MR MOY: kay. We'll work with

you.

CHAI RPERSON M LLER:  Ckay.

What do you think, M. My?

First thing Thursday norning or --

MR MOY: That woul d be fine.

CHAl RPERSON M LLER: Ckay. | f
it's ready earlier, it will help the staff.
Ckay.

MR | NOUE: | wll make every
endeavor.

CHAl RPERSON M LLER: Ckay. And
then we would -- okay. And, M. My, you
shoul dn't have any problem-- it's mainly --
yes. It's your response as well as DDOT.

MR MOORE: Oh, by the way. Which

report from DDOT did you get?
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CHAI RPERSON M LLER: Let ne check.

VI CE CHAI RPERSON ETHERLY: I
believe it was the first case.

MR MOORE: 967

VI CE CHAI RPERSON ETHERLY: 596,
correct. Exhibit Nunber 24. And 596 was the
DDOT report.

CHAl RPERSON M LLER: Ckay. Just
towap this up, would it be helpful if OP and
DDOT canme in earlier to the staff?

MR, MOY: Yes. If it is doable
for them it's certainly doable for the staff.

CHAI RPERSON M LLER: When do you
think you could get your in, M. Mbore?

MR MOORE: It will be there by
t he ninth?

VI CE CHAI RPERSON ETHERLY:  Ckay.

CHAl RPERSON M LLER: Ckay. G eat.

MR. MOY: That's fabul ous.

CHAI RPERSON M LLER:  Ckay. Thank
you very much. Ckay.

Ckay. Then | think -- is there
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anything nore on this case?

MS. BAI LEY: Madam Chair, just so
that | can have the dates correctly.

The ANC Report is due My 10th
with sone | everage there, of course.

OP is May 9th.

And when did we ask the Applicant
to file the additional information that is
bei ng request ed?

CHAl RPERSON M LLER: I think the
10th as well, if you think that it mght be
I nfl uenced by the ANC neeting. kay.

MS. BAI LEY: May 10t h. Ckay.
Thank you very nuch.

MR. MOY: The only other thing I'd
li ke to add, MadamChair, if | can is that the
subm ssions are filed with the appropriate
nunber of copies to our office which is 20
copi es.

CHAI RPERSON M LLER:  And be sure
to serve each other. And actually do we have

a re-advertising? | think actually | think
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you shoul d re-post so that the conmunity knows
t hat you' re seeking variance relief as well on
those three. Yes.

You know, |I'm just wondering.
Have you had any contact with the nei ghbors in
any of these cases?

MR AGBI M Not directly, but |
was advised by one of the neighbors on the
property on the street about their concerns.
And nost of their concerns centered around how
the parking ot was going to be shielded or
protected. Wbuld car drives off the parking
lot into their property? And working with
Janor in the Ofice of Planning, we've
addressed those issues very adequately by
providing other retaining wall around the
parking area or sone fencing around the
parking areas. And also in sone cases sone
| andscapi ng hedges -- evergreen hedges around
t he parking area.

CHAl RPERSON M LLER: Ckay. Thi s

I's my last question on this.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

85

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

You know, on the one hand we're
continuing this because you' ve added the
variance relief. Your project hasn't changed,
but the relief you' re seeking is of a higher
t hr eshol d. And we tal ked about re-posting.
The ANC is aware of this and | would just |ike
your opi ni on whether or not there needs to be
any addi ti onal notification of t hese
nei ghbors, especially | guess from the ANC
whether you think that that should be
requi red?

MR, | NOUE: | had spoken to sone
of the neighbors and several of them had no
| dea what was going on on the property.

CHAI RPERSON M LLER:  Ckay.

MR | NOUE: So, | think every
effort to notify them of what's happening
woul d be appreci at ed.

CHAI RPERSON M LLER: Ckay. Then |
think to be on the safe side, that you ought
to send out the notices again with the

variance relief init.
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Okay. Anything el se?

kay. Yes? (Kay.

MR AGBIM What I'd [ike to ask
just to -- maybe this will help to see why the
nei ghbors don't know anyt hing about it. Is it
because the initial notices were not sent out
or because nobody saw the signage that was
posted on the property? |'m just concerned
that if we do the sane thing we did | ast tine,
mght still not get to the neighbors. They
m ght still not know. Especially since there
was a mailing that went out for 200 foot
radi us nei ghbors of the properties.

CHAl RPERSON M LLER: | really
can't answer that, but | think that you're in
a safe posture if you follow the reqgul ati ons
and you do it again.

MR AGBIM Ckay.

CHAl RPERSON M LLER: And at this
point we do have an ANC Conm ssioner at the
tabl e. So, | think the ANC also wll Dbe

noti fi ed. The nei ghbors about the upcom ng
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nmeeting wth your application being on the
agenda -- your applications.

MR AGBIM Yes.

CHAI RPERSON M LLER:  Ckay.

Al right. Thank you very nuch.

MR. AGBIM Thanks a | ot.

CHAl RPERSON M LLER: W'l | see you
I n May.

Ckay. Ms. Bailey, | think we're
ready for the next case.

MS. BAI LEY: is Darshan Shaw in
t he audi ence?

Madam Chair, | don't think the
Applicant is here at this tine.

CHAI RPERSON M LLER: | think | see
sone people in the audi ence.

Do you want to just cone forward
and we' Il try to figure out what's goi ng on at
this point?

VI CE CHAI RPERSON ETHERLY: Madam
Chair, just as a very quick -- this is a very

quick -- | rem nded nyself of a disclosure
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that | need to nmake just before we nove
forward in this particular matter.

CHAIl RPERSON M LLER Can I
i nterrupt for a second?

Did you call the case, Ms. Bailey?

MS. BAI LEY: The Applicant isn't
here, Madam Chair, so | --

CHAI RPERSON M LLER: No. But |
mean we were just going to just see. W were
just going to start talkingalittle bit about
the case. So, | think you should cal |lit and
then we may need to decide what to do.

MS. BAILEY: Sure.

CHAl RPERSON M LLER:  Ckay.

V5. BAI LEY: Application No. 17585
of Darshan Shaw, pursuant to 11 DCMR 3103. 2
for a variance from the use provisions to
allow the conversion of a single-famly row
dwelling to a three unit apartnent building
under subsection 320.3, at premses 2113 S
Street, NW  The property is zoned R 3 and

It's located in Square 2532, Lot 45.
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CHAI RPERSON M LLER: Thank vyou
very nmuch.

M. Etherly.

VI CE CHAI RPERSON ETHERLY: Thank
you very nuch, Madam Chair.

| sinply wanted to make as a
matter of disclosure. W have a nunber of
party status application to be dealt with in
this case, one of whominvol ves soneone who
think of as a friend, but | just want to
di sclose to ny col |l eague that | ampersonally
acquai nted with Ms. Bunbal 0. Very good to see
you here.

Ms. Bunbalo and | -- | was
fornmerly enployed at the D.C. Council in the
Ofice of Council Menber Carol Schwartz and
had occasion to work with Ms. Bunbal o during
her enpl oynent with another Council Menber.

So, | sinply wanted to nmake that
di scl osure for the record that there is that
personal friendship there but one in which |

think in no way colors or inpairs ny ability
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to sit inpartially on this case.

It's perhaps a little unusual to
have t he di scl osure and not have t he Appli cant
here to hear it, but | wanted to say that for
the record just for +the benefit of ny
col l eagues and the ANC as we begin to nove
forward in this case.

Again, | feel very confortably
about being able to sit inpartially on the
case, but just wanted to nake that disclosure
for the record.

Thank you very nuch, Madam Chair.

CHAl RPERSON M LLER:  Thank you.

What I'd like to do is at |east
get you all on the record and then try to see
I f we know where the Applicant is. O maybe
you all do, but <could you start wth
I dentifying yourselves for the record to begin
with?

MR. MFEELEY: My nanme is Tim
McFeeley. | live at 2115 S Street which abuts
t he property.
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CHAI RPERSON M LLER:  Thank you.

M5. BUMBALO My nanme is Linda
Bunbalo. | live at 2103-1/2 S Street, about
25 feet fromthe subject property.

MS. Bl OLLEY: My nane -- |'m at
2114 Bancroft Pl ace.

CHAl RPERSON M LLER: " m sorry.
W m ssed your nane because your m ke wasn't
on.

MS. BI OLLEY: Panela Biolley. And
I"'mdirectly behind 2113 S Street.

CHAl RPERSON M LLER: Do either of
you know where the Applicant is? Not that
it's your responsibility, but --

MR MOY: No.

CHAI RPERSON M LLER: M. Moore, do
we have any indication about where the
Appl i cant is?

VR. MOY: ' ve had no
communi cati on with the Applicant about hi mnot
being here. So, the assunption is that the

Appl i cant woul d have been here today. | can
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have the staff call.

BOARD MEMBER HOOD: Madam Chair,
have unfortunately never experienced this, but
| was going to ask Ms. Monroe.

Under circunstances like this,
what normally -- | nean, does the Commi ssion?
Can't present a case obviously. Wat happens
If we just dismss it?

M5. MONRCE: It's up to you. You
can if you want to, | nean. In court they
would call it failure to prosecute. | nean,
he doesn't show up, he's not here. |It's been
di sm ssed once. Not dism ssed, |'"'msorry. It
was continued once from |l ast week, | guess.
He's clearly on notice. He shoul d be here.
It's up to you to continue it again or not.

O we can call and, you know, see
what the story is. Maybe sonething has cone
up. But it's up to the Board.

VI CE CHAI RPERSON ETHERLY: | woul d
per haps, Madam Chair, suggest a very brief

recess, perhaps just to assess if there is a
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possibility of getting arepresentative of the
Applicant or the Applicant thenselves on the
line to kind of ascertain where we are.

But | would enphasize "brief".
Qobvi ously we have three party applicants who
are here who have taken tine out of their day
to be available. And | want to be very
sensitive to that.

I think it would probably be
sonewhat precarious for us to nove forward on
the party status applications at this point
wi t hout the Applicant. But if we can't get
satisfactory resolution as to the status of
the Applicant today, | would suggest that we
reconvene and consi der our options which may
very well include dismssal of this case.

CHAI RPERSON M LLER:  Thank you.

| think we ought to take a short
recess and do see if we can, you know, track
hi mdown at all, not that this is usually the
burden of the Board to do that.

But somet i nes t here are
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energencies or sonetines there's, you know,
good reason or he's really stuck intraffic or
whatever it is. But | wouldn't see any reason
to go forward with party status even because
the case may di sappear. The Applicant isn't
here to participate. | nean, it's crazy.

So, |I think that's what we would
be doing is just take a quick recess. See if
we can locate him see if there's a reason and
then we'll cone back out here and decide
whet her to dism ss or continue.

Let nme ask you this even though --
you know, you're here. So, evenif -- evenif
we don't give you party status, you're
qualified to speak as individuals. We can
t hi nk about this back there.

But do you have an opi ni on whet her
or not the case, we should dism ss the case?
So, we mght as well have a little bit of day
I n court and say.

MR, MFEELEY: | don't know if |

can answer that question but let nme just tell
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you what's transpired since the last tine the

Board brought up this case that | know of.

CHAl RPERSON M LLER: That would be
hel pful . Thank you.

MR. MFEELEY: The Board -- the
case cane on on April 3rd which was Passover
and a | ot of people couldn't be here and for
ot her reasons --

M5. MONROE: Can | interrupt. |Is
this on the record or how are we goi ng to hand
this?

CHAI RPERSON M LLER: This is on
the record, but | don't believe they have to
be a party to address this.

M5. MONRCE: Ckay. | just want to
make sure we're not doing sonething that
isn't--

CHAI RPERSON M LLER: Wl |, do you?

M5. MONRCE: | don't know. | feel
ki nd of unconfortabl e.

BOARD MEMBER HOCOD: | woul d
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suggest that we don't do anything. That's
just ny suggesti on.

M5. MONRCE: | nmean, it's up to
t he Board whet her or not you dismss. | don't
want to be, you know, cut you off or anyt hing,
but | just -- | hate to just get into |ots of
testi nony when --

MR. McFEELEY: | f I coul d
characterize. | was just going to report on
the ANC neeting which was the intervening
event .

M5. MONROE: Who is here fromthe
ANC?

MR, McFEELEY: No one.

M5. MONRCE: Well, | don't know.
See that makes ne kind of unconfortable, not

t hat you woul d say anything wong --

VMR. MFEELEY: | under st and.
M5. MONROCE: -- but you're not an
ANC Conmi ssioner. | don't know whet her that's

appropri ate.

CHAI RPERSON M LLER: Al right.
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Let ne just ask you this.

Qobvi ousl y sone peopl e have
concerns about what you mght think, but I
guess ny question would be, you know,
sonetinmes in court you |ike proffer. Li ke
what is the point of what you m ght be sayi ng?
Do you want at |east say that?

MR. MFEELEY: The Applicant did
appear at the ANC.

CHAI RPERSON M LLER: Did not?

MR. McFEELEY: Did.

CHAI RPERSON M LLER: D d.

MR,  MFEELEY: And | don't know
whet her the ANC has filed a report or not.
Ms. Bunbalo and | were there so he did -- he
did go to the ANC whi ch was the opportunity he
was given by this Board the |l ast tinme and what
was to transpire. | don't knowif you want ne
to tell you what happened or --

CHAl RPERSON M LLER: No. Not at
thi s point.

MR. MFEELEY: No. Ckay.
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CHAI RPERSON M LLER:  But at | east
what you're stated was that there was sone
progress in this case.

MR. MFEELEY: There was an ANC
meeting on April -- last Mnday, April 16th,
and M. Shaw appeared with his architect.

CHAI RPERSON M LLER:  Ckay. Thank

you.

M5. BIOLLEY: | was just going to
say that 1've driven up twce from Florida
fromwork to be here. |It's a 19-hour drive.
It's long. I'dlike to say ny piece if | can
because | don't knowthat I"'mwlling to nmake
that trip again or if 1'll be here or if I'll

be wor ki ng.

CHAl RPERSON M LLER:  You drove up
fromthe State of Florida to be here?

MS. BIOLLEY: | drove up on Apri
3rd.

CHAI RPERSON M LLER: | hear.

VI CE CHAI RPERSON ETHERLY: | woul d

suggest, MadamChair, that we probably recess.
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| think OAG s caution is a good one. And
sonetines it's frustrating to shall we say,
you know, an over abundance of caution here
because the Applicant isn't in a position to
protect his or her rights in this regard. As
much as | would want to say, let's give you
that day, especially in the face of 19 hours
and what was probably a very | ong and taxing
drive.

"Il note that we did -- the Board
did receive a submttal from ANC-2B in this
case. | don't want to necessarily suggest
that we deal with it just yet. l'd say we
take the recess, figure out where we are with
the Applicant and figure out how to go
f orwar d. | think that's going to be the
safest route because quite frankly it | ooks
like things are lining up for this case just
to di sappear. | nean, at this point we've had
one post ponenent al ready.

Again, we have a submttal from

the ANC which quite frankly is fairly clear on

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

100

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

101

what's  happeni ng. But I think it's
appropriate to just ascertain where we are
with the Applicant before noving forward.

CHAI RPERSON M LLER: Ckay. I m
going to say this.

You know, | hear from concern
anong ny col | eagues and we're going to take a
recess anyway. You know, and | doubt that |'m
going to change ny mnd. But at this point,
| feel that if you ve driven all that way
twice to participate in this case and you are
here, and you want to say you piece, | don't
see any prohibitionin the regul ati ons agai nst
your doing that. The case was schedul ed for
today. You're here. | don't see a particular
prejudice to the Applicant.

W have written testinony in the
record as well and this is on a transcript.
However - -

BOARD MEMBER HOOD: But, Madam
Chair, can | just --

CHAI RPERSON M LLER: |' mnot goi ng
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to go forward yet because it seens that there
are concerns. But that's where | amon this.
| just don't see any problem

BOARD MEMBER HOCD: Right. But I'm
not really sure. | believe -- I'mtrying not
to say anyt hing.

Let nme just say this. | think it
depending upon if this case is dismssed or
not, | think that would solve, | believe, the
I ssues, if you understand what |' m sayi ng.
think if we start devel oping the record, even
t hough we already have one, a transcript, it
may cause some other counter actions.

So, | just think that first of
all, I have a problemw th the Applicant and
thi ngs may happen and | appreciate what you
sai d. And that's why | sat back. | said,
sonet hing may have cone up. And then again
sonething may not have cone up and it's
wasting their tinme as well as our time and
also Board tine. Because other people

probably have squeezed in their spot if they
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weren't going to use it.

But that's ny piece. "Il yield
to the Board.

CHAI RPERSON M LLER:  Ckay.

| think we should take a recess.
But | do want to say that we do have a record
on this case already. W do have filings and
we di d have people talk at the | ast case which
was continued, though we didn't get to any
subst ance.

So, we're going to do that. W're
going to take a quick recess. Ten to fifteen
m nutes or so, | believe, and then conme back
and we can resol ve this then.

Gkay. Thank you.

(Wher eupon, off the record from
2:13 p.m to 2:49 p.m)

CHAl RPERSON M LLER: Ckay. W are
back on the record. Just bare with nme a
little bit.

| think what we're going to do

wth to begin with is |ook at your party
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status application and just so that we can
relate with you either as persons or as
parties. And then we'll nove on to how this
case i s going to proceed.

Basically, we've |ooked at all
your party status applications and you al
have, you know, you live in close proximty.
You're going to be inpacted by the project so
we don't have a problem with that. But we
want to just nake sure you understand which
way you want to proceed and if you understand
party status Dbecause nost people don't
understand it the way that the forns go out.
Everybody who thinks that they're inpacted,
t hi nks they need to ask for party status and
t hey don't.

There are two ways to participate.
One is as a person in which case you can just
give testinony today or another day if we
continue this hearing which I'll get to next.
But you can definitely give testinony no

matt er what .
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If you want to participate as a
party, then you take a nore active role inthe
pr oceedi ngs. For instance, if this case is
continued which it may be, you would then be
eligible to cross examne the Applicant's
W t nesses or the Applicant and fil e pl eadi ngs
and call wtnesses. So, that's a little bit
nore active role.

So, | just want to clarify here
whi ch role you would like to proceed as and |
have one other caveat. And that is, you can
al so join together as one party too. That's
an option.

So, I'msorry.

M. Tim MFeeley, do you want to
start and respond to that?

MR. McFEELEY: Yes. Thank you for
clarifying that.

| would |ike to continue or apply
and request to nmaintain party status.

Thank you.

CHAI RPERSON M LLER:  Ckay.
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MS. BUMBALO.  Yes. I would I|ike
to be considered as a party.

CHAl RPERSON M LLER:  Ckay.

M5. BIOLLEY: | would al so.

CHAI RPERSON M LLER: Ckay. And
it's really -- I guess for judicial
efficiency, if you think that your interests
are totally the sane. They seem to be
sonewhat the sanme, but you know better than we
do. You can align yourselves as one party if
you prefer.

V5. BUMBALO | have a question.
If that was the case, then who would be the
spokesperson or --

CHAI RPERSON M LLER: You woul d
deci de.

MS. BUVMBALGC But we'd only have
one spokesperson then?

CHAIl RPERSON M LLER: At a tine.

For instance, let's say that there
are transportation issues. One of you could

be i n charge of the transportati on questioni ng
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and if there was sonme other issue another
person could be in charge of that one.

M5. BUMBALO  So, we would all be
able to speak?

CHAI RPERSON M LLER: You woul d.
But you wouldn't like all three --

M5. BUMBALO  Say the sane thing?

CHAl RPERSON M LLER: Yes. And
actually it's alnost -- it's -- it doesn't
make a big different. Like, for instance, if
It gets to be, you know, a big hearing, you're

limted to 60 mnutes between yourselves

anyway. So that you -- and we would stop for
r edundancy. You wouldn't want to do that
anyway. It wouldn't be effective.

So, it's -- you would be -- it

would suit you to coordinate in any event.
So, it's just a question of whether you al
feel confortable enough.

VI CE CHAI RPERSON ETHERLY: And if
| may, Madam Chair, just as our party status

applicants are kind of considering.
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Qoviously, we're in a little bit
of shall we say a rather strange and uni que
footing here. | think the Board 1is
appropriately being very cautious in terns of
how we proceed just as so we protect
everyone's rights that are at i ssue here. But
| think the suggestion of the Chair is a good
one fromthe standpoi nt of econony and ease of
adm ni stering the case however it goes forward
I n whatever form But | think I would sinply
enphasi ze what the Chair has already said.

| believe this Board woul d be very
flexible in terns of what ever Cross
exam nati on, questions and presentationissues
the three of you would want to bring up. So,
If there's a concern that by conbining your
forces if youwl!l, does that inhibit or limt
your ability to touch upon issues that are
pertinent to the analysis under the zoning
regs?

| would suggest bed at ease in

that regard, that there would be anple
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opportunity. W're sinply trying to for the
pur pose of adm nistrative ease, conbine your
di scussi ons.

Cearly you wll each have
di stinct issues that you've all raised in your
party status applications, but | think as the
Chair has indicated, | think there's general
agreenent anong the Board that each of you
satisfy the vari ous prongs of the party status
application. But for purposes of just
facilitating our discussion in this case,
whi ch nmay at the end of the day be God awful |y
brief once we're kind of all done with this.
But | think it would be an appropriate nove
for us to go forward in that manner.

M5. BUMBALO So, basically if we
all think the sane things, we all have three
m nutes to say the sane thing and --

VI CE CHAI RPERSON ETHERLY: Oh, no.

CHAl RPERSON M LLER:  No.

VI CE CHAl RPERSON ETHERLY: As

party applicants you woul d have the ability to
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present your own case which is very inportant
and you can coordinate your efforts in that
regar d. If each of you have a particul ar
I ssues that you want to enphasize in the
presentati on of your case, you would do that.

You woul d al so have the ability to
cross exam ne the applicant. |In sone anazi ng
world, if the applicant or representative is
actually here, you would cross exam ne that
I ndi vi dual . So, you would have the
opportunity to present your evidence, present
your own case.

CHAI RPERSON M LLER: Let nme just
clarify.

The regs state you have 60 m nutes
col l ectively. You're not limted to three
m nutes. So, even as one party in opposition
you have 60 m nutes. As three individual
parties, you have 60 mnutes collectively.
It's really the sane.

And so all | would say to you is

for instance, if you can't conme up from
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Florida for the next hearing, if you are a
menber of this party, you're bei ng
represented. Your views are being represented
by them

M5. BUMBALO |I'mall for that.

W have agreed that we wll
conbi ne as one party.

CHAl RPERSON M LLER: Great. kay.
Do you have a nane?

M5. BUVMBALO Do we have to have a
name for our group?

CHAI RPERSON M LLER:  You can t hi nk
about it.

Let nme ask you this before we zero
I n on that because we're just about there. W
can conme up with anything. It it's your |ast
three nanmes, it doesn't matter.

But, do you have any idea about
the ot her people who have applied for party
status because they may or may not if this
case continues, they may or may not want to

join this party or can you give us an idea
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about that?

MR. McFEELEY: |'mnot sure | know
who they all are. | do know sone of them
because |'ve | ooked at the file.

| think three of them are in ny
buil di ng, but | don't know who they all are.

VI CE CHAI RPERSON ETHERLY: And
perhaps to help with that question, | believe
we still have unresolved, if you wll, at
Exhi bit Nunmber 24, Linda Lory.

MR,  MFEELEY: She's in our
bui | di ng.

VI CE CHAl RPERSON ETHERLY: At 2115
S Street, NW Nunber 2-B.

Mrgo Entara Circnovich.

MR. McFEELEY: G rcnovich.

VI CE CHAI RPERSON ETHERLY: Thank
you. Crcnovich at Exhibit 23, also in the
sane building and Klenmer and Blum and
Jonat han/ Di | anta at Exhi bit Nunmber 22 at 2117
S Street, NW

MR, MFEELEY: Al so part of that
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bui | di ng.

VI CE CHAI RPERSON ETHERLY: And
then finally, | believe, it was Exhibit 36.
l"'mnot certain if we were dealing with that
| ssue because apparently from the earlier
hearing note that party status application
wasn't tinely filed but Claire Nader at 2112
Bancroft Pl ace, NW

| would perhaps suggest, Mdam
Chair, againif we're being creative shall be
say in h ow we deal wth this unusual
procedural footing that we're in, but perhaps
hol ding those additional party status
application sinply in obeyance. And dependi ng
on how we proceed at |ater dates, we could
cone back and revisit those issues. But |
t hi nk that woul d be a prudent step on the part
of the Board in consideration again, at the
tinme and then one has already contributed to
this matter and not having the Applicant here.

So, that m ght be nmy suggestion.

|  would suggest noving forward
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Wi th the party status approval for these three
I ndi vidual s who wi Il conbine their efforts and
hol di ng t he remai ni ng party stat us
applications in obeyance until such latter
date that action may be appropriate on them

CHAl RPERSON M LLER: I woul d
agree. And | would just state that, you know,
if this case goes forward that you could
consi der whether or not and you nay see them
I nformal | y out si de of this hearing, whether or
not they can becone a part of this party as
wel | .

But at this point they' re not here
and we're just dealing with the three of you.

MS. Bl OLLEY: | speak for ny
nei ghbor because she's working and 1'm
basically representing Bancroft Street.

CHAI RPERSON M LLER:  Ckay.

M5. BIOLLEY: For C aire Nader.

CHAI RPERSON M LLER: She' s
aut hori zed you to speak for her?

M5. BI OLLEY: Right.
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CHAI RPERSON M LLER: Does she want
to be a nenber of your party do you think?

MS. Bl OLLEY: | mean, is there a
process for having her send a note agreeing to
add or --

CHAI RPERSON M LLER: I don't
really think it is necessary at this point.
| think she has applied for party status. Her
situation seens simlar to you all and you can
gi ve yourselves a nane at sone point and she
can al ways opt out.

But if ny Board Menbers agree, |
thi nk by consensus we will recognize you al
as a party.

VI CE CHAI RPERSON ETHERLY: | think
the thing that we are trying to enphasi ze and
we're just being very diplomatic about it is.
W're being incredibly flexible with the
parties. Again, it's a very unusual weird
place that we're in today. So, | think for
t hose persons who are not here, you know, |

think it's the Chair's intention that we're
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going to be very flexible in insuring that
they have an opportunity to inform your
remarks and have their concerns and views
aired in this forum depending on how we
proceed.

So, you know, and perhaps we just

sinply refer to you as the Bancroft and S

Street Nei ghbors. | nmean, that's perhaps
maybe -- typically, sonetines we've gone that
route. But, again, | don't think it's a big

deal for us to sort out today. But just for
the purposes of procedure, WMadam Chair, |
woul d nost certainly nove approval of party
status application of Linda K  Bunbalo,
Tinmothy MFeeley and Panela Biolley at
Exhibits 28, 25 and 35, respectively, and |
nove  approval of their party st at us
applications and I'd invite a second.

CHAI RPERSON M LLER:  Second. D d
you say Claire Nader as well?

VI CE CHAI RPERSON ETHERLY: Agai n,

|"mjust kind of treating that as holding it
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I n obeyance but --

CHAI RPERSON M LLER:  On.

VI CE CHAI RPERSON ETHERLY: -- 0f
you're confortable noving forward, |'m nore
t han happy to include that one as well today.

CHAI RPERSON M LLER: ' m
confortabl e.

Are others confortable with that?

VI CE CHAl RPERSON ETHERLY: kay.
| nmean --

CHAI RPERSON M LLER: If you're not
confortable we don't have to --

BOARD MEMBER HOOD: So, you're
saying the three plus the other person who t he
young lady is going to be represented? W're
| ooki ng at four?

VI CE CHAl RPERSON ETHERLY: Yes.

CHAl RPERSON M LLER:  Yes.

VI CE CHAI RPERSON ETHERLY: So, the
fourth woul d be C aire Nader at Exhi bit Nunber
36 since we have the representation of Ms.

Biolley that she's been authorized and Ms.
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Bioll ey can provide docunentation at a |ater
date. | don't think it's necessary for today.
But |'mconfortable with that so that woul d be
ny notion to nove approval of those four party
status applications.

| think the record is very full on
the part of those party status applications as
to each of the elenents of the party status
test. And | think it's appropriate to nove
forward at this tine.

CHAl RPERSON M LLER: Ckay.

| also want to note that our
records indicate that M. Biolley and M.

Nader's party status applications nay not have

been tinely filed but | would waive our
requirements for that and still grant party
st at us.

VI CE CHAl RPERSON ETHERLY: | woul d
have no objection, Madam Chair.

CHAl RPERSON M LLER: Ckay. So,
they will be either the Bancroft S Street

Nei ghbors or sone other nane you may cone up
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with before you | eave today perhaps. Ckay.

Now t hat we know -- now that we're
dealing wth a party we're going to nove --
oh, | thought we had consensus. Correct?
Ckay.

Qur next order of business. We
went back into Executive Session andtotry to
determ ne where the applicant was. And our
staff person was able to get in touch with
hi m And in response, we got a notion for
post ponenent which | can give you a copy. But

it's pretty sinple to listen to and respond

to, | think.

So, I'm going to read it. It
says.

Dear Madam Chair. | amwiting to
ask for a postponenent. | need additional

neetings with the ANC and am stuck in New
York. Please grant a postponenent as we have
wai ted seven nonths for this hearing.

Ckay. Thank you, M chael Shaw.

So, as we normally do when we get
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a notion, we ask the parties. Thank you.
Just for the record M. My just delivered you
a copy of this notion. R ght. GCkay.

Do you want to take a nonent? W
usual ly ask the parties if they would like to
respond to the notion.

VI CE CHAI RPERSON ETHERLY: And,
Madam Chair, while the parties are consi dering
that, I m ght al so suggest with your agreenent
and unless ny coll eagues have any concerns,
the parties shoul d probably al so have -- well,
perhaps, |'m premature on raising this, but
there also is the issue of the Advisory
Nei ghbor hood Comm ssion's submttal to the
Board that cane earlier today that the parties
probably t hensel ves are not aware of. Just as
the parties kind of round out their
under standi ng of where we are procedurally.
In addition to the post ponenent request we did
get a conmmuni cation fromthe ANC Conm ssi on 2D
today regarding their posture on the case and

| wanted to just nmake sure that we got that to
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the parties so you are aware just ki nd of what
all the different pieces on the board are
| ooking |like at this point.

In relevant portion you'll see.
M. My is bringing one to you. It appears
that ANC-2D is not taking a position either
for or against in this case. So, just so
you're aware. But in the effort to keep us
focused, | guess, right now, the primry
guestion is your responses or thoughts about
the issue of the Applicant's request for a
post ponenent .

Thank you, Madam Chair.

CHAI RPERSON M LLER:  Thank you.

VI CE CHAI RPERSON ETHERLY: And,
Madam Chair, again as our parties are
considering the questionin front of them it
m ght also be useful just to kind of round
out. Again, I'mnot trying to confuse issues,
but | just want to kind of nmake sure everyone
has a sense of what the full real mof options

ar e.
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So, | don't know it would be
hel pful, perhaps, to if we don't postpone,
your question mght very well be. WelIl, what
happens today? And | think there's a sense of
how we coul d proceed today. So, | don't know
If it would be hel pful to lay that out for the
parties that are here with us today, Mdam
Chair, or I"'mconfortable if we just want to
kind of keep the question very sinple. And
that is, do we postpone. Yes or no. And
then, if not, we decide what to do next.

CHAI RPERSON M LLER:  All right.

Why don't | just put on the table.
We went through this back there alittle bit.
You know, what are the options and this is
where -- | nean, | was just going to let you
respond before and | said what we were
t hi nki ng of. But you can respond to certainly
what we're thinking of.

And that is that we continue this
case to late Septenber and wth a specific

warning to the Applicant that if he does
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appear at that date, then we will decide the
case w thout him appearing one way or the
ot her.

If we go that route, | think it
| eaves still sone options. And one is, for
I nstance, Ms. Biolley, is that? Ckay.

Since you have cone wup from
Fl ori da and m ght not want to be here again on
Septenber 25, if you think that's a real
option, then we would still hear you today.
That you could give your testinony and it
woul d be in the transcript and the Applicant
woul d have an opportunity to read your
testinony in our record.

Wth respect to the others if you
had testinony you wanted to give today, you
could if you thought you couldn't be here on
the 25th or that that was a hardship. | f
that's not the case, you could just wait until
the 25th and we'd proceed then.

It's not clear whether this case

Is going forward or not. But based on the
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Applicant failing to cone today, but we
usually give one warning before we rule
agai nst sonebody who is not here.

VI CE CHAI RPERSON ETHERLY: And,
again, if I may, MadamChair. | don't nean to
be so focal today. But | just can't say
enough how unusual a footing we're in today.
and |'ve used this phase a couple of tines and
| think it is appropriate. "' m struggling
wth it, this idea of being over abundantly
cauti ous. Clearly this Board coul d
concei vably take action today to dispose of
this case one way or another and just sinply
be done with it.

For whatever reason, there have
been either sonme m scomruni cati on between t he
Applicant and his representative or sone
m sunder st andi ngs about what was going to
happy today and for whatever reason the
Applicant is not represented here today.

It does raise questions about the

Applicant's rights being protected. As
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frustrating as this case is for the three of
you and for your neighbors, as frustrating as
It is at tinmes for us, we're trying to bal ance
that and so that's why we're probably wal ki ng
so very deliberately and in a painful fashion
It may seem because you've given your tine
t oday. That's why we're walking so
del i berately through this today.

But | think it is a wvalid
guestion, neverthel ess, to ask.

| m ght describe what woul d happy
If we didn't postpone today. Essentially, we
have a record that's here. The Applicant has
filed his statenent, you know, for better or
worse it's in the record. The O fice of
Pl anning has filed its report in denial of the
application. [It's in the record.

We have the ANC report now which
I's taking no position so that ends up at the
end of the day perhaps just being a wash. But
otherw se, there is a record. The hearing

typically I viewit and |I'm not speaking for
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ny col | eagues, but | viewit as an opportunity
to just further expound on that record. And
clearly we're in a weird place today because
the Applicant isn't here to further expound on
the record and perhaps react to what you m ght
say. And that's a little bit of the concern
in that if the Applicant doesn't have the
opportunity to react to what you say, is that
sonet hi ng the Applicant can pursue in anot her
venue on appeal? O nove for potentially a
notion to reconsi der should this Board take an
action today.

So, there are those things that
we're trying to bal ance agai nst the fact that
you're here. You' ve spent your day. You' ve
| eft your place of work. You left where you
were at physically to be here. And so we're
trying to balance all of that. And granted,
It's a very awkward and frustrating bal ance
for you. Because at the end of day, hey. You
put your time in and the Applicant is not

her e.
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But that's just a little bit of
inciteinto as the Chair indicated what we try
to struggle with in Executive Sessi on and how
we're trying to balance all of this stuff.

So, it's nore than an expl anation
normal |y that we provide, but it's an unusual
-- It's just an unusual setting that we're in
and | just want to kind of give you as many of
the cards on this table as possible.

As parties now, you have a nunber
of options. You could indeed agree, yes. W
want to nove forward today and not postpone or
you may say, okay. Yes. Let's postpone.
Let's have a period where the ANC and the
parties and Applicant cone toget her over these
next couple of nonths. O you m ght very well
say, we appreciate the Board. W appreciate
your desire to be flexible and try to

accommodat e everybody, but we think your

record is conplete. W want to nove for
dismssal. You may very well do that, your
parties.
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Agai n, It's a very awkward
footi ng. But | feel very strongly about
wanting to really give you as nuch of a sense
as just what we've tried to struggle with as
possi bl e so you understand where we are.

Thank, Madam Chair.

CHAI RPERSON M LLER: Let ne say
one other thing just because, you know, we
know this whole party status thing is new to
you all and we're giving you the benefit of
all our know edge here.

Not hi ng precludes you fromfiling
a notion later of any sort. As a party you
are entitledto file a notion -- a pleading so
just so you know that.

M5. BUMBALO Wl I, given our new

name, the Bancroft S Street Parties, | think
we'l | probably each one of us speak to this.
But | would oppose this notion. He has

al ready had t he opportunity to neet twice with
the ANC. The first tinme his architect cane

and didn't really know any of the issues that
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could be addressed by the questions. And
that's why, | think, the | ast hearing in front
of you was post poned.

So, he did cone to the ANC neeti ng
and there was a full discussion. There were
nei ghbors there and just about all of the
| ssues were raised.

As the ANC Chair's letter states,
he was gi ven the option of sayi ng does he want
to cone agai n and he wal ked out and never cane
back and never contacted the ANC to say that
he wanted to conme back.

Thank you.

MR. MFEELEY: | agree. | woul d
oppose a notion to postpone with all due
respect. \Watever the Board decides, | wll
participateinthe process whether it's com ng
back next week or com ng back in Septenber
because | think thisis a very inportant issue
and it's not -- | just don't have the
knowl edge to know what to do.

Let ne suggest in addition to what
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Li nda just said, this man has wasted a | ot of
people's tine. It may not matter that he
wastes our tine. It may not matter that it
wastes the ANC s or Board's tine and of course
| " mbei ng sarcastic. O the neighbors who had
to wait for this and the Comm ssioner of the
ANC gave him the opportunity to conme back
while we went through the rest of the agenda
of that neeting and tell her what he wanted to
do and he didn't do that.

W' ve shown up today. He's in New
York and failed to even contact the staff to
say |'"'mheld up in New York. It was you who
had to pursue him

| woul d suggest this is a doctrine
of judicial or admnistrative efficiency at
stake here. As M. Etherly has said, this is
unusual . What woul d be worse woul d be that it
becones usual .

If the Board grants this kind of
post ponenent because people wthout good

reason fail to appear, it wll becone usual or
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It will beconme nore usual than this is.

| think the econony of effort that
has to be recogni zed here is the D.C. Zoning
Board, the Ofice of Zoning, the Ofice of
Pl anning, this Board, the staff. W have a
| ot of business. W private citizens have a
| ot of business. One person cannot consune Sso
much tine.

| think that the Board shoul d deny
it. And | won't speak to the substance of it
because | don't think that's appropriate at
this tine, but | do have a lot to say on the
| ssue of hardship because we're not. This is
a procedural notion and |I oppose it.

M5. BIOLLEY: | also oppose it.

CHAl RPERSON M LLER: Could vyou
j ust address whether -- | don't know what the

right termis, but sone adverse i npacts to you

all if it's continued to Septenber? O her
than, | know, you've put out your time here
today. |Is there sonmething that woul d happen

I n the nei ghborhood or anything like that?
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MR, McFEELEY: No. | think it is a
matter of the tine that is spent by nei ghbors,
by ANC Comm ssi oners and by this Board as wel |
as the D.C. staff of the Zoning Ofice. I
think that's the principal concern.

However, procedural |y this
application has all kinds of errors in it.
Parties who |ive next door were not notified.
The sign on the building was not put up 15
days in advance. | don't care what the guy
says. | know he says it was. It wasn't. |
can prove that.

My point is not to hamrer on smal |
little details. The point is that every step
al ong the way wth the regul ati ons and the | aw
are clearly intended so that all parties are
notified and are present to present their
points before this Board so you can nake the
ri ght decision has been ignored by this man.

So, | think he's making fools of
all of us.

M5. BUMBALQO Vel | it would
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consune nore tinme because if he cane to the
ANC we'd all have to go to the ANC neeting,
participate in that. W would have to keep
all of these issues alive for nonths going
into the future not know ng.

As far as M. Shaw s position is
If this is dismssed he can go ahead and
market it vigorously. It's been on the market
for sale. He just isn't marketing it.

He could then be in a position --
he would then have certainty as well as to
what -- you wouldn't be wasting his tine. He
told us at the ANC neeting what his nortgage
paynent was very nonth. He woul d t hen perhaps
be notivated to take a nore aggressive stance
I n marketing the property.

He has no intention of noving it.
He's never occupied it. It's been vacant
si nce he bought it.

MS. BI OLLEY: That's partially
I ncorrect. That house has becone a fl op house

for every friend with a New York I|icense
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plate. There's an issue here of health. The
peopl e who have been visiting there throw
their trash on the ground. The reason they
throw the trash on the ground is because the
gar bage containers are filled with rai nwater.
They are never enptied. W have nobsquitos.
| go out and | try to enpty them

There's trash in front of the
house. There's trash behind the house.
There's trash everywhere you | ook.

W have rats. W have nosquitos.
W have gar bage. It inpacts ne. That's ny
vi ew out ny back door. Qut of every wi ndowin
ny hone.

One nore thing. The last neeting
he promsed to clean up around the house.
There's pil es of paper everywhere. He's never
renoved one sheet of paper since we were here
April 3rd.

CHAI RPERSON M LLER: Ckay. I
t hi nk you nmake sone good poi nts and we need to

consider them especially the fact that if
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it's drawmn out all the way to that thing
lingers a long tine.

VI CE CHAlI RPERSON ETHERLY: Madam
Chair, it would -- MadamChair, it woul d be ny
suggesti on. Agai n, I think it's an
appropriate tine for the board to kind of
di scuss about how we nove forward.

It would be ny -- it's ny strong
sense that there sinply hasn't been sufficient
cause shown for the postponenent in the sense
that as ny colleagues, as a nunber of ny
col | eagues are aware, perhaps not M. Loud
because he's just recently joined us.

| often tinmes will try to air on
the side of understandi ng when issues ari se,
when ener genci es cone up that ot herw se i npact
an Applicant's ability to be present and to
get their issues addressed.

| just haven't heard enough in the
submttal to warrant a full postponenent
today. That being said, what ny inclination

woul d be i s to deny t he post ponenent. W have
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the record as it's been established already,
the Applicant's submttal. W have an ANC
report. Again, no position, but we have an
ANC report in the record. W have an OP
report again in denial but on the record as
part of the file. | think we could nove
forward with the presentation of the party in
opposition case today and then set a --
perhaps |l ook to the future for a date where we
ei ther continue additi onal proceedi ngs or set,
you know, set this case for sone type of
deci sion action. But | think that woul d be --
that would be the fair and just resolution
today for the purposes of the three
I ndi vidual s that we have in front of us, that
we take advantage of their tine today.

M5,  MONRCE: | think the only
problem is there's no opportunity for cross
exam nation. That's all. | nean, otherw se--

VI CE CHAI RPERSON ETHERLY: So, if
we were to take their testinony and their

presentati on today, we woul d have to establi sh
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another date in order or establish another
opportunity at |least for rebuttal testinony,
If youwll, or submttal fromthe Applicant.

M5. MONRCE: Yes. It's such a
gray area.

VI CE CHAI RPERSON ETHERLY: Yes.

M5. MONRCE: I mean, | hate to
sound |ike, you know, nobody knows. But
honestly, he's not here and general | y speaki ng
I f your party -- the other party is entitled
to cross exam ne. So, it's an entitlenent
type thing. But he's not here. So,
therefore, has he waived his entitlenent?
This is what I'mtrying to figure out in ny
mnd. | don't know the answer.

| just don't want to do anything
to cause problens in the future. You know,
| ssues on appeal, this kind of thing, we try
to be as cautious as possible. And even
grants party status and, therefore, he would
be entitled to question them but he's not

here. So, | don't know where to go with that.
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VI CE CHAI RPERSON ETHERLY: Let ne
-- oh, I"'msorry, Madam Chair.

CHAl RPERSON M LLER: Wel |, that
sets a different angle. | nean, | appreciate
what this party has tal ked about, you know,
W th respect to the context of these kinds of
applications and the inpact on the comunity
and how you have cone out here and how nuch
time it takes for the community to deal with
this. And the inportance of certainty.

| don't know. " m beginning to
feel that there is another way to go in this
case and we can flush these out. And that is,
it is for us to dismss it for failure of the
Applicant to conply wth our procedural
requi rement which is what we' re tal ki ng about
here was his failure to participate in this
hearing. |It's his hearing and he's not here
and we're not satisfied by this notion which
was pronpted by a phone call of our staff. He
didn't show any type of due-diligence in

payi ng attention to this case.
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And then | just want to, you know,
flush this all out. Thi ngs have different
ram fications. If we were to dismss this
case, 3113.11 gives him the opportunity to
file again, you know, in 90 days if he wants
to pursue it. And then, of course, an
Appl i cant has an opportunity to file a notion
for reconsideration. So, it's not as if the
Applicant has no options. | think we're very
concerned about giving due process to the
Applicant as well as the opposition.

But | think the dilemma that we're
inis aresult of his failure to conply with
t hese requirenents.

BOARD MEMBER HOCOD: So, Madam
Chair, |I'm not understand. You nentioned a
word that kind of sparked ny interest again.
You sai d di sm ssal

["mjust -- |I'mwondering. Mybe
we need to entertain that. ["m not sure
because fromwhat |I' mhearing fromMs. Mnroe,

If we proceed with any testinony we have no
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one. W can't cross examne so that's a -- |
don't even know if that's a gray area. I
think that's a black area. That's a dark
ar ea.

But you also cited -- what was it,
3113.117?

CHAl RPERSON M LLER:  Yes.

BOARD MEMBER HOOD: Wi ch gives
theman opportunity to cone back with a filing
i n 90 days.

| don't now. Maybe we need to
revisit. 1'd like to hear sone di scussion on
that if ny coll eagues are open to that. And
the reason | back off of the dismssal is |
think fromwhat |'ve heard, the BZA -- | wll
tell you. | have never experienced this. So,
| had to sit back and rel ax because |'ve never
experiencedit. It's like the gentlenman said.
It's a waste of everyone's tine sitting as a
whol e because ot her people could have filled
this slot. And | was not privy to sit on the

first one whether it was post poned or what ever
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happened the first tine. | don't think the
Appl i cant was ready. He needed nore tine.
And | don't know. |'mreally unclear exactly

what the circunstance is this tinme but here we
are again. | believe you're in the sane
situation you were prior, at |east the way I
viewit. And allowing himnore tine

Qoviously, | don't think we can
proceed with a hearing today obviously. But
to grant his postponenent, |I'mnot in favor of
it. So, again, 3113.11 looks inviting to ne.

CHAI RPERSON M LLER: Let ne give
you one other option. | think that's what M.
Etherly was getting at, | think. And I think
we should air it because this is kind of
unchartered territory for us. It's so rare
that this would happen.

The ot her option is that we have a
record in this case. W |eave the record open
for a certain amount of tine. A short anount
of time, you know, could be two weeks or

what ever. And then we nake a deci sion on the
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merits of the case without the benefit of a
hearing that he may have foregone by not
show ng up.

W could here M. Biolley's
testi nony today since she travel ed all the way
from Florida. And he could have an
opportunity to respond to that if we give a
few weeks | eaving the record open.

BOARD MEMBER HOOD: Madam Chair,
again. |If we hear any testinony and | do not
want to cut anybody off, especially if you
come from Pensacol a, Florida. Even if you
come from Florida Avenue you still have the
right as the District of Colunbia to speak,
the best way this Board is. And | want to
commend this Board for going far and beyond to
make the car to the Applicant.

But still if we hear from anybody,
we still have started the hearing process.
That's ny concern. | stand to be corrected,
but we still have started sonething.

CHAI RPERSON M LLER: Ckay. I
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don't think there's a rule against our
starting the hearing process.

BOARD MEMBER HOCD: But, again,
the way | wunderstand it, there's no cross
exam nati on.

CHAI RPERSON M LLER:  Ri ght.

MS. BI OLLEY: | would be wlling
to drive the 19 hours. This is very inportant
to ne, again, so you know, | wll nake that
trip. So, don't worry about ne driving, you
know. | wll. This is inportant.

If we tanper with the situation by
going forward, |'d rather nake that drive than
for this to take anynore of our tine.

VI CE CHAI RPERSON ETHERLY: el |,
"Il definitely junp in here, Madam Chair.

As ny coll eagues probably sense
from our earlier discussion. One of the
things that the Board i s wei ghi ng and QAG t he
Ofice of Attorney GCeneral, was absolutely
correct in highlighting just how nuch of a

gray area this is.
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Per haps, informally, the Board has
kind of adopted a little bit of a three
stri kes and your out kind of policy where we'd
be confronted with shall we say, repeated
requests for postponenents or continuations.

In this instance, what has nmade it
very difficult for nme to perhaps adhere to
that informal standard has been the |ack of
what appears to be an attention to the conduct
of this case on the part of the Applicant.

The ANC s submttal has indicated
perhaps a failure to follow through wth
certain steps in terns of resol ving key i ssues
and concerns. Cearly, the |l ack of appearance
on the part of +the Applicant and/or a
representative. An Applicant is not required
to be here but a representative nost certainly
I's hel pful in noving the case forward for the
Applicant. That is very, very concerning with
me. And the last mnute facsimle submttal
of the postponenent request sinply provided no

grounds for any finding of good cause on ny
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part.

Now, as | deal with the issue, and
then I'll come to 3113.11, which the Chair
raised. And | appreciate the Chair raising
t hat because | knowthat thisis difficult for
the Chair to deal wwth fromthe standpoint of
bal ancing all of these conpeting concerns and
I nterest and rights that we have at pl ay here.

As | look at 3105.11, which is in
the portion of the zoning regs that deal with
our rules of practice and procedure it reads.
Unless all parties to a hearing before the
Board agree otherwise or unless the Board
orders ot herw se, the Board shall not postpone
or continue a hearing for a period in excess
of 30 days fromthe date of such postponenent
or continuance or until the next available
schedul ed hearing date whichever is earlier.

Now, that's not an  unusual
provision nor is it unusual for the Board to
post pone or continue for a nunber of weeks in

excess of 30 days. But | offer that because
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what |'m endeavoring to do is try to be try
to the spirit of the zoning regs as it deals
wth this very inportant issue of when you
have an advertised application and it's ready
for action, but for whatever reason the pi eces
aren't in place, how do we as a Board deal
wthit?

| keep referencing this issue of
good cause. To the best of what | can find,
the only place that references good cause is
Section 3100.5, again, of the zoning regs
whi ch reads. Except for Sections 3100 t hrough
3105, 3121.5 and 3125.4, the Board may for
good cause shown wai ve any of the provisions
of this chapter if in the judgnent of the
Board the waiver would not prejudice the
rights of any party and is not otherw se
prohi bited by |aw

| could conceivably read that
3100.5 by its terns to not be applicable to
3105 because it says. Except for 3105. It

seens to suggest that even when there's good
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cause shown, this Board can't postpone beyond
a 30-day period from the date of such
post ponenent .

Now, that nay be a very tortured
ki nd of way around | egal anal ysis, but perhaps
at the end of day, Madam Chair, as | | ook at
those two specific provisions, and then cone
to 3113.11, | feel very strongly that we are
in a setting where an application has failed
to conply with the procedural requirenents of
our title in terns of what's happened today.
In ternms of what we receive fromthe ANC

Again, |I'mbeing very clear in not
addressing the testinony that we've heard
today is because | think M. Hood's point is
a good one. The nonent we open it up and veer
into testinmony from you as OAG i ndicated,
technically the Applicant would have a ri ght
to cross exam ne that.

From ny standpoint and for ny
col | eagues consi deration, | would submt that

this Applicant has failed to conply with our
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procedural requirenents and under 3113.11 |
think this application is appropriate for
dism ssal. That's not getting into any of the
substance of the application, as the record
hol ds at this point.

BOARD MEMBER HOCD: Was that a
notion through?

VI CE CHAI RPERSON ETHERLY: That
was a notion, Madam Chair.

BOARD MEMBER HOCOD: | second.

VI CE CHAI RPERSON ETHERLY: Thank
you very much, M. Hood.

Wth |l eave fromthe Chair for just
further discussion just to clarify, | noved
that this application be di sm ssed pursuant to
3113.11 for failure to conply wth the
procedural requirenents.

Agai n, as we di scussed t he grounds
for my notion and again thank you, M. Hood,
for the second. There is an absence of good
cause. \Wether you read a good cause

requi renent into this or not, being generous,
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there's been an absence of good cause with
respect to this Applicant's request for
post ponenent. | amextrenely concerned by the
failure of representative appearance today on
the part of the Applicant. And tied wth what
we've heard from the ANC by virtue of its
submttal today, this represents a pattern.

In other instances where we've
grappled with this three strikes and you're
out | Ssue, |'ve seen instances where
applicants have sat at that table and have
presented grounds for good cause.

|' ve changed | egal representation.
|'ve changed the application or | am
continuing to work with the ANC to reach a
sati sfactory consensus approach. | am not
hearing any of that in this instance nor do |
find anything in the record to support an
adequate reading of any of those things
happening that would in ny mnd constitute
good cause for continuing forward in this

case.
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The provisions of Section 3113.11
as the Chair read provide for the Applicant to
90 days out fromthe date of the issuance of
our order dismssing the application to cone
back forward. What this does for nme is it
sends a very cl ear nessage that in the absence
of clear, good cause, this Board and nenbers
of the community are not going to stand by and
be used as involuntary -- | nean, | struggle
to find a term for where | feel we are at
today in the absence of any credible good
cause for postponing this application any
further.

Thank you, Madam Chair.

V5. MONRCE: Excuse ne. | ] ust
want to say one thing.

| assune your notion to dismss
the case and therefore you would be noving
also to deny the notion to postpone. Right?
| nmean, that's --

VI CE CHAI RPERSON ETHERLY: That

woul d be correct.
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M5. MONRCE: Kind of all wapped
up. Ckay.

VI CE CHAI RPERSON ETHERLY: That
woul d be correct. So, it would be pursuant to
3113. 11, notion to dism ss the case but part
of that notion in and of itself would be a
notion to deny the postponenent request.

BOARD MEMBER HOOD: But, M.
Monroe, let ne just ask.

If the notion was put before to
di sm ss, we woul dn't even need to include this
in the notion - -postponenent?

M5. MONROCE: Probably not.

BOARD MEMBER HOOD:  Ri ght.

M5. MONROE: But because it's kind
of aprelimnary matter, | just wanted to make
sure it was taken care of too. That's all.
It's kind of hanging out there.

VI CE CHAI RPERSON ETHERLY: | nean,
| would perhaps suggest. | nmean, and |
appreciate the need to be very clear on how

we're noving. Because |'m suggesting a very
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decisive step and | recognize that with ny
col | eague.

If it's cleaner to sinply deal
wth the 3113.11 notion first, and then
depending on how that's resolved, it could
mute the postponenent request. I|'"'m fine
nmoving in that direction.

So, for the sake of clarity, if
it's cleaner, and | actually think it m ght be
to sinply just deal with the 3113.11 issue
I tsel f. O if need be, | think the grounds
for both notions are the sane. So, if it's
nore appropriate to say let's deal with the
post ponenent request first for the sake of
clarity, | would nove denial of that request
for postponenent for the grounds that |'ve
al ready stated, |ack of good cause shown for
the granting of that postponenent.

BOARD MEMBER MANN:  Madam Chair, |
have a procedural question that has nothing to
do necessarily with the decision to be nade,

but what | would like to knowis. |If we were
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to dismss. |If we were to dism ss the case,
and the Applicant has the right to reapply
Wi thin 90 days of the issuance of the final
order, is that order a full order becauseit's
a case wth opposition, or is it a sunmary
order?

CHAl RPERSON M LLER: Ms. Monroe

seens to want to answer that.

M5. MONROCE: | do have ny reg.
3113.11, | have to read the
| anguage. |'mnot sure it says anythi ng about

an order.

CHAI RPERSON M LLER:  The question
Is. Could we issue a sunmary order or would
we need to issue a full order?

VI CE CHAI RPERSON ETHERLY: Wel |,
woul d guess that CAG will weigh in that the
provision say, failure to conply with the
procedure requirenents of this title. So, |
woul d figure that at m ninumthe order would
have to state those grounds. And those

grounds in ny estimati on would be the failure
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to appear today.

CHAI RPERSON M LLER: Exactly. I
think it would be in the line of a sunmmary
order because there wouldn't be that nuch to
get into. W wouldn't be getting into the
evidence in the case at all. W just would be
getting into the procedural requirenents that
he didn't neet.

So, call it a summary. Hybrid
summary. \Watever, it's sonething that's not
t hat | engt hy.

M5. MONROE: O a dism ssal order.

CHAI RPERSON M LLER: What ever. As
| ong as he woul d know t he grounds on which to
appeal and nove for reconsideration.

| just want to just throw out in
our discussion through and | did put out that
route and | think that that is fine. The
downside is if we were to rule on the nerits
there woul d be nore finality for the community
and that we would have nmade the decision on,

you know, this variance questions.
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In this case, when we -- if we
di sm ss on those grounds, three nonths |ater
he may be back in with the sane project.
That's just -- the question will not have been
answer ed.

If we decide on the nerits, we'd
give nore finality to everybody concerned, not
just the comunity but to obviously the
Applicant. However, |'m not sure how we do
that and, again, this is the first we're
actually dealing with this situation.

" mnot sure whether or not we can
wai ve a hearing. Were is the waiver
provision in the regs? It says that we can
wai ve certain regs.

VI CE CHAI RPERSON ETHERLY: The
provision that | was reading fromis found
at - -

M5. MONROE: It's 3100.5.

CHAI RPERSON M LLER:  Thank you.

Because | just want to say. | was

| ooki ng at 3117.2 says. A public hearing even
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I f expedited under 3116.1 shall be held on
each appeal or application. The hearing date
for an appeal or application nay be advanced
or postponed by order of the board for good
cause shown.

BOARD MEMBER HOOD:  You know, the
only problem if | could, Madam Chair. I
think if -- I"mjust trying to -- | think what
we all are saying. W're trying to get to the
say way whether it's dism ssed or whet her we
continue. | think we're all trying to get to
the sane thing. W're grappling with this.
at | east | am because |'ve never experienced
this.

But even if we were to go that
route and the only way | think we can get
there is to have them stand on the record.
And the only way anybody can stand on the
record if they want to conme in and state that
they want to stand on the record.

So, | just think 3111 -- what was

It? 3111.3 -- I'm sorry, 3113.11 is the
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fashion | woul d suggest that we nove. Because
we tal k about good cause. | think this Board
has noved over-accomodating as far as
reaching out to an applicant as was stated to
try to get themto -- hey | ook, where are you?
We' re | ooking for you.

And also I'm sure in the
adm ni strative procedures act |'m sure that
this is covered and |'mnot that famliar with
It so | probably shouldn't go down that |ine.
But |I'm sure in situations like this are
covered in the fashion in which we possibly
shoul d nove.

| think in our case the zoning
ordi nance, 3113.11 is the way -- and |
understand you're not trying to. | think we
end up in the sanme pl ace.

If we dismss he can cone back in
90 days for finality. If we stand on the
record, it's a potential for an appeal. W're
trying to safeguard too nuch. It's a

potential for an appeal because sone of the
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things that are addressed here, if he was
possi bly here, he may state that | was com ng
to address them but | haven't had the
opportunity.

So, | think the safe way in this
fashion is 3113.11.

CHAI RPERSON M LLER: COkay. Let ne
j ust give you one ot her option because just to
confuse things.

Not to stand on the record but to
| eave the record open for say 30 days or so in
which case all the parties can address this
variance issue in witing. And then we nmake
a deci sion that he woul d have f oregone heari ng
by his own failure to send a representative.

And | was just grappling to see
whet her we thought our rules allowed that.
And the benefit of that is that you get
finality to this case.

BOARD MEMBER HOCD: | will say can
nobody say t hat you have not been

accomodating. Wile | disagree, I'll take
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the blane. | really stand for 3113.11 and |
think that there's adequate sufficient tine
for himto do what he needs to do in 90 days.
And, unfortunately, | just don't know how we
get to the final resolution today for the
conmuni ty. | just don't know how we get
there, but | wunderstand where you' re com ng
fromand | appreciate trying to | ook for other
avenues so we can finally bring sone closure
to this particular situation and issue.

But, again, as ny coll eague Board
Menber Etherly stated, he el aborated so well
on 3113. 11 to di sm ss procedural requirenents.
| just think that is the safe way and t he best
fashion was to nove at this particular tine.

| don't see no other way because if we |eave

anyt hi ng open, we're still -- it's alnost |ike
we're still having a case. | nmean, we're
still having a heari ng.

CHAI RPERSON M LLER: | guess ny

point is, it's not just to be accomobdating to

the Applicant, it's to be acconmpdating to the
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comunity as well.

BOARD MEMBER HOOD: And that's
what | neant to say.

CHAI RPERSON M LLER: Yes. So,
that there is closure on this.

BOARD MEMBER HOOD: For the
community because | think that's what vyou
st at ed.

CHAI RPERSON M LLER:  Yes.

BOARD MEMBER HOOD: | nean, you're
trying to find the bal ance between this and
really don't see it. | just don't see us
getting there.

VI CE CHAI RPERSON ETHERLY: And |
fully understand where the Chair is comng
fromin terns of her concern because there
under ny scenario, ny proposed notion, there
woul d be no discussion of the substance of
this case. But | think the Chair's concern
about finality is going to ultimately be an
elusive quarry for us today. Because |

believe at the end of the day the Applicant
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wll still have the ability to file a notion
Wi th this Board regardl ess of which procedural
action we take to either reconsider that
action or to appeal that decision.

So, as nmuch as | would like to
t hink that we achieve finality with either one
of those routes, | think ultimtely we're not
going to be able to achieve it. Thus, ny
chief concern here is in recognition and
acknow edgenent of the parties that have taken
their time, inclusive of the ANC which
al t hough not represented is onthe record with
the filing which speaks to this Applicant's
failure to adequately carry out their process
to the end.

| don't think this Board has ever
had to answer the question of technically
whet her an appearance i s actually required for
an application. As alawer, it would be very
interesting to try to argue that on appeal
because when you read the appearance and

representation section it uses "may" quite
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repeatedly. So, it would be an interesting
exercise and it was one which | contenpl at ed.
Treat the record as being full and conplete in
this case. W have the Applicant's first
subm tt al which has plans, whi ch  has
sonet hi ng.

W have the Ofice of Planning's
report. Again, the ANCis taking no position,
but that's in the record. Those were the key
aspects of the case that we normally listen
t o.

W then take the party in
opposition's testinony today and then we
ei ther decide on the case today or we set it
for decision nmaybe. That could be an
al ternative approach. But | think and this
cones back to ny coll eague, M. Hood's point.
| don't think the Applicant has earned that
consi deration, that I|evel of accommodation
even up to this point. By the failure to
appear today, by the poorly handl ed request

for postponenment with no grounds or for good
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cause shown. And again buttress by the ANC
submtted there's a pattern that's energed
here which noves ne to be inclined to be very
forceful in how we dispose of this matter on
t he procedural aspect of 3113.11 so we send a
very clear nessage that while this Board
informally | ooks to a three strikes and you're
out approach to these kinds of issues, in the
absence of good cause, you're not even going
to get the benefit of that safe harbor.

This Board is going to use a very
strong and heavy hand in terns of dealing with
Applicants who sinply aren't conplying with
our procedure requirenents. So, that's why I
continue to agree with ny col |l eague, M. Hood,
about who was ki nd enough again to second ny
notion that the procedural approach to
dism ssing this actionis the nost appropriate
one.

At the end of the day, the
Applicant could very well still come back.

BOARD MEMBER LOUD: Madam Chair, |
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also want to weigh in in support of M.
Etherly's notion. |"'m not as troubled, |
guess, by what |'mhearing today as sone of ny
col | eagues are. In that from ny vantage
point, the Applicant is not here to prosecute
hi s case. "' m not convinced inferring from
t he docunent that was faxed to us that there
Is a credi ble reason for the Applicant not to
be here. But assumng that there is, the
rules allow for a notion for reconsideration
wthin 10 days and that's one of the
contingencies that notion for reconsi deration
I S designed to address.

If there are conpelling reasons
for the Applicant not being here, those
reasons can be addressed in the notion for
consideration. The time frame certainly --
It's a disincentive to playing around with the
process because you only get 10 days.

So, | would err on the side of
supporting the notion to discuss for failure

to prosecute wth the understanding that if
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there's a conpelling reason for t he
architect/the owner to not have been here
today, we will hear that wthin the next 10
days and we can conduct oursel ves accordi ngly.

Thank you.

CHAI RPERSON M LLER: Thank you.
Just a second.

M. Etherly, | know that you have
a notion before us, but |I'm wondering if we
m ght be able to, with your perm ssion step
out si de and just hear once nore fromthe party
I n opposition. | knowthat there's a question
out there and also | would be interested in
whet her they have an opinion with respect to
the two options that the Board is grappling
with. One being the dismssal for failure to
prosecute the case. the other being keeping
the record open and then ruling on the nerits
of the case w thout another hearing.

VI CE CHAI RPERSON ETHERLY: Madam
Chair, | would have no objection.

CHAl RPERSON M LLER:  Thank you.
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M5. BIOLLEY: If he conmes back in
six nonths with the sane desires, does this
file followthat or does he start with a cl ean
sheet? | nean, all the work that we've put
I nto sending you our opinion, is that tacked
on to his new request for you to consider?

CHAI RPERSON M LLER: My
understandi ng -- ny understanding is it would
be a new file, but he could put in that new
file whatever he so chooses. So, could you.

V5. BI OLLEY: So, we could ask
that -- all the things that have been gat hered
for this case still be tacked on to his? O
woul d we have to redo everything?

CHAI RPERSON M LLER: My
understanding is you probably would have to
copy those filings and then put themin the
new record. You couldn't ask it to be noved
forward. It would be a new case.

BOARD MEMBER HOOD: But could we
get back -- |'malways recycling.

Wth the exception of the min
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file, we -- it depends on what happens. | can
al ways gi ve you what | have because these are
copies. | think that would help out. 1In the
spirit with Earth Day | ast week.

M5, MONRCE: | just want to
interject to clarify one thing.

If -- if -- if -- thisis all if.
If this case dism ssed today, the Applicant

noves wthin 10 days of the order for

reconsideration, it would still be the sane
tile, because you're still dealing with the
sane case, reconsideration of the sane -- al

parties, everything stays the sane.

If it is dismssed today and he
does not nove for reconsideration, it's gone
and he can reapply without |eave. He has to
wait 90 days. So, on the 91st day he can
reapply. He can reapply wth the exact sane
facts or he can change it. Watever you want,
but it would be a new case. You woul d have to
reapply for party status. It wouldn't be

automati c.
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MS. BI CGLLEY: Okay.

BOARD NMEMBER LQOUD: Madam Chair,
not to belabor this too much but | think it's
an inportant question.

Wuld the doctrine of judicial
notice allow for recognition of what has been
a pretty extensive file prepared by all the
parties in the case, including the point of
party status.

M5. MONROCE: As far as whether or
not party status would be granted.

| think would sonmewhat depend on
t he new application. Because if he had filed
a new application that was different in any
way, it mght affect. | nean, | hate to say
this, but it mght affect whether or not party
status is granted for that application if the
facts are different at all. | think we'd have
to wait and see.

BOARD MEMBER LOUD: But | think
barring that kind of contingency, certainly

t he hope shoul d be held out that the file that
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Is currently before us would be judicially
recogni zed by this body and woul dn't have to
be -- it could be incorporated intothe filing
for the case and would not have to be
recreated verbatimby --

CHAI RPERSON M LLER: That's not --
no.

BOARD MEMBER LOUD: That's not
correct?

CHAI RPERSON M LLER: No. It's
just not the way it works in the office.

So, you know, unless we nake sone
different rules based on Earth Day or
what ever, that's not just the way it works.

We take judicial notice, you know,
regul ati ons and cases and things |ike that.
But it's all new filing.

BOARD MEMBER HOOD: well, | can
tell you for a fact that the Zoni ng Comm ssi on
we had a i ssue and the community needed their
materials back. And we had the main file. |

can tell you for a fact we all gave it back.
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In that case, if that was the spirit that you
wer e tal ki ng about, Board Menber Loud?

BOARD MEMBER LOUD: | think and
again |'mobviously very newto this process.
But in regular trial process, basic facts can
be judicially recogni zed. Cbviously the | aws
aren't always judicially recognized. But to
the extent that there's sone basic facts in
this case that one would not want to put the
burden on anybody to try to recreate it. The
facts don't change. It would just seemto ne
t hat those coul d be recogni zed al |l over agai n.

But | defer to legal counsel in
trying to clear all of that.

VI CE CHAI RPERSON ETHERLY: | woul d
tend to think. | mean, | think no one is
Incorrect inthis reading. | nean, again, in
ny tenure with the Board, it's been a very
rare test, if you wll, of the extent. But
under 3117.3, the presiding officer, typically
t he Chair, does have the ability under 3117. 3B

to rule upon offers of proof and receive
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rel evant evi dence.

Now, again, this Board ha not had
the need in ny tenure to be aggressive and
broad in its reading of that provision. You
know, we rarely get this conplicated wwth this
nuance in terns of the procedural aspect.

But | woul d hazard a guess that as
OAG testified, a new filing would be a new
case and woul d require additional filings, but
does not in anyway prevent you from sinply
duplicating the work that you' ve al ready done,
If it happens to be. And, again, [|I'm
enphasi zi ng t hese are al | extrenely
hypot heti cal di scussi ons.

| f the submttal of a new
application represents no material change to
the case, you' ve already done the work and
you're sinply resubmtting it into a new case
file. And that's perhaps the easiest and
cl eanest way to do it.

| wish we did have the ability to

say, Yyes. W can sinply just do judicia
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noti ce but maybe that gets a little too, you
know, a little too extravagant of an
expression for it. But | think the spirit of
your questionis. |If he cones back with a new
case, you know, are we going to have to redo
all of this work?

Well, there's a yes to it, but to
an extent there's a |lot that you can just
sinply file again because you' ve al ready done
t he worKk.

CHAI RPERSON M LLER: Ckay. Do you
have any response to ny question? Ckay.

MR. McFEELEY: Thank you. Just a
bri ef response.

I'd like to, correct nme if I|I'm
W ong. But if the gentleman was here we'd
proceed with the case in toto today and this
Board denied the request for a variance, he
still could file after 90 days? Mar ket
conditions could -- no. |Is that not correct?

CHAI RPERSON M LLER:  No. No.

BOARD MEMBER LOQOUD: No. A
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dismssal allows you to file after 90 days.
| think and I can't cite the reg right now.
But | think if you' re denied you have to wait
a year.

MR. MFEELEY: Ckay. So, then
that's very hel pful then.

The difference is the parsing is
-- you know, whether he could file again after
90 days or he could file again after a year.

You know, | think -- again, |
stand with what I'd said before. | think for
reasons of admnistrative, if not judicial
econony, that, you know, this should not go
forward on a procedural basis. |f he decides
to go forward then he decides to go forward.

He has to wite another check for
$800. | nean, there is sonething here about
the taxpayers resources being wasted that
real ly bothers ne.

So, | think the burden is on him
to restart this case. He dropped the ball.

The gane is over. You know, we can't have,
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you know, a basketball ganme with one team He
didn't show up to play so he forfeited the
gane. He can conme back and play again, but
he's got to pay the entrance fee. And, yes,
we don't like it that we're going to have to
refile party status, refile the reasons,
organi ze in the community, go to ANC neeti ngs,
but that's what we'll have to do.

CHAI RPERSON M LLER: Well, thank
you. I don't think that's a given
necessarily. | nmean, who knows what wl|
happen. So, okay.

Ckay. Anyt hing el se anyone el se
wants to say?

Ckay. Yes. | think that given
the situation we've thoroughly parsed our
regul ations and we have -- it looks |like we
have two options and you have a notion on the
table, M. Etherly, to dismss it for failure
to prosecute. And, | believe, that it fits
t hat case.

And as you said, he wll have an

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

174

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

opportunity to file a not i on for
reconsideration if he believes this is an
error and has sonet hing nore to put before the
Boar d.

And | also believe your notion
also goes to denying the notion for
post ponenent which | woul d support as well, in
that it does not set forth a good cause for
t hi s post ponenent.

And as we can see, the failure of
sonmeone to show up like this does highly
I nconveni ence nenbers of the comunity as wel |
as the whole Ofice of Zoning and the Zoning
Boar d.

Any ot her comments?

Ckay. Then 1'll call a vote on

this. W all know what the notion is, do we

not? 1've basically reiterated it, | think.
Ckay. Al those in favor, say
aye.
( AYES)

CHAI RPERSON M LLER: Al'l  those
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opposed?

Al'l those abstai ni ng?

Bai |l ey, would you like to cal
t he vote?

M5. BAILEY: The vote is recorded
as five, zero, zero.

The notion was to deny the request
to postpone the hearing and to dismss the
case for failure of the Applicant to prosecute
t he application.

The nmotion was nmade by M.
Et herly, seconded by M. Hood. Ms. Mller,
M. Mann and M. Loud is in agreenent.

CHAI RPERSON M LLER: Yes. You
have a question?

M5. BUMBALO If he does file a
notion within 10 days, | assune we get notice
of that notion?

CHAI RPERSON M LLER  Yes. You're
a party. You should get notice.

M5. BUMBALO  Thank you.

CHAI RPERSON M LLER:  What | think
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Is though -- perhaps you can see M. My
afterwards as to |like what address he shoul d
be sending it to. Instead all three of you
perhaps it would just be to one address.
Because the Applicant may not know to serve
you yet. So, M. My can be a facilitator
that way is that happens.

kay. Thank you.

V5. BAI LEY: Act ual |y, Madam
Chair, if they could put sonmething in the
record that woul d be appropriate. Mybe j ust
put a little brief statenment in the record
where we shoul d send that order to that would
be appropriate as well.

CHAl RPERSON M LLER A good
suggesti on.

And, yes, you can nanme your party
in the record too. S Street Bancroft
Nei ghbors, whatever, and then CO and the
addr ess.

MR, MOY: | mght add to on the

W tness card -- you can do that on the w tness
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card as well with the address and the name of
the consolidated party that the Recorder wl|l
have. Yes.

CHAI RPERSON M LLER: Ckay. | f
there aren't any ot her questions, then | think
that resolves this case.

Are there any other itens on the
agenda, Ms. Bailey?

M5. BAILEY: No other itens on the
agenda.

CHAI RPERSON M LLER:  Ckay. Thank
you.

Then this hearing is adjourned.

(Wher eupon, the above matter was

concluded at 4:02 p.m)
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